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STANDARD AND EXTENT OF BURDEN OF PROOF ON THE 

PROSECUTION VIS-A-VIS ACCUSED WITH REFERENCE TO 

PRESUMPTION U/S 29 OF THE PROTECTION OF CHILDREN FROM 

SEXUAL OFFENCES ACT, 2012
*
 

 

 – By Gajendra Singh, 

President, District Consumer Forum, 

Ujjain 
 

   Whenever the law places a burden of proof upon a party, a 

presumption operates against it. Hence, burdens of proof and presumptions 

have to be considered together. When there is ample evidence from both sides, 

the fate of the case is not determined by presumptions or burdens of proof, but 

by a careful identification of the true version based, no doubt, on 

preponderance of probabilities which have to be so compulsive or 

overwhelming in favour of a conviction as to remove all reasonable doubt. 

Burden of proof and presumption may become decisive in cases where 

evidence is equally balanced. Thus, their function is decisive only in cases 

where there is paucity of evidence on either side or the evidence given by the 

two sides is equibalanced. Neither a burden of proof nor a rebuttable 

presumption can be used for excluding any evidence. That is not their function 

at all but of other provisions of law. 

   The standard and extent of burden of proof on the prosecution 

vis-a-vis accused with reference to presumption in  section 29 of the Protection 

of Children from Sexual Offences Act, 2012, is a questions which requires 

deliberation. Section 29 of the Act which envisages such presumption reads as 

hereunder: 

29. Presumption as to certain offences. – Where a person  is 

prosecuted for committing or abetting or attempting to commit any 

offence under Sections 3, 5, 7 and Section 9 of this Act, the Special 

Court shall presume, that such person has committed or abetted or 

attempted to commit the offence, as the case may be unless the 

contrary is proved. 

                                                
*
  Published in Part I, JOTI Journal December 2012 
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    On plain reading of section 29, it seems that once a charge-sheet 

is filed against the concerned accused on the allegation of having committed an 

offence under Sections 3, 5, 7 or 9 of the Act, he shall be presumed to have 

committed such offence.  The word ‘prosecution’ has been defined in Black’s 

Law Dictionary, Fifth Edition, at page 1099, to mean, a criminal action, a 

proceeding instituted and carried on by due course of law, before a competent 

Tribunal for the purpose of determining the guilt or innocence of a person 

charged with crime. A Constitution Bench of the Supreme Court in the case of 

Thomas Dana Vs State of Punjab, AIR 1959 SC 375  had an occasion to 

consider the term ‘prosecuted’  as employed by Article 20(2) of the 

Constitution of India, wherein it was observed  that ‘prosecution’ means, a 

proceeding either by way of indictment or information in the criminal Courts in 

order to put an offender upon his trial. Therefore, it becomes obvious that once 

an accused is charge-sheeted, he gets prosecuted before competent Criminal 

Court. Thus, if section 29 were to be given its literal meaning, after filing of 

charge-sheet, the Court shall proceed to frame a charge. Thereafter, the entire 

burden to prove innocence would rest upon the accused. In such a scenario, the 

prosecution may not lead any evidence at all and by virtue of the presumption 

under section 29, the accused shall straight away be required to establish his 

innocence by leading defence evidence. 

   Keeping in view the extra-ordinary nature of the presumption 

envisaged under section 29, the question to ponder over is whether such literal 

interpretation of the provision is permissible under the law? or would it be hit 

by articles 14, 20(3) and 21 of the Constitution of India. 

   It may be noted here that the presumption raised under section 29 

is somewhat similar to the one raised under section 8-A of the Dowry 

Prohibition Act, 1961, in as much as both the provisions put burden of proving 

innocence upon the accused. Section 8-A is reproduced hereinbelow. 

8A. Burden of proof in certain cases - Where any person is 

prosecuted for taking or abetting the taking of any dowry under 

section 3, or the demanding of any dowry under section 4, the 

burden of proving that he had not committed an offence under 

these sections shall be on him. 

  A casual comparison of two provisions reveals that the 

presumption envisaged under section 29 of the Act is considerably stronger 
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than the one raised under section 8-A of the Dowry Prohibition Act, yet, a Full 

Bench of Karnataka High Court in the case of Harikumar v. State of 

Karnatak, 1995 (1) Crimes 573 while examining the vires of section 8-A had 

held that Section 8-A, in its operation, will have to be read down in the light of 

Sections 2, 3 and 4 of the Act. Once it is so read down, the challenge to the said 

Section on the anvil of Articles 14, Article 20(3) and Article 21 of the 

Constitution of India, would not survive. 

   There is another provision in the Act which militates against 

giving literal meaning to the section 29. Section 35 (1) of the Act, ordains that 

the evidence of the child shall be recorded within a period of 30 days of the 

Special Court taking cognizance of the offence and reasons for delay, if any, 

shall be recorded by the Special Court. If the defence were to begin evidence 

there would be practically no chance of evidence of the child being recorded 

within a month. 

   Further, according to section 135 of Evidence Act, 1872 the order 

in which witnesses are produced and examined shall be regulated by the law 

and practice for the time being relating to civil and criminal procedure 

respectively and in the absence of any such law by the discretion of the court. 

   Under the Code of Criminal Procedure, 1973 there is no 

provision like Order 18 Rule 3 of code of civil procedure, 1908 which 

authorizes the party upon whom the burden of proving some issues lies to 

begin at is option. In a sessions trial we have to follow the procedure laid down 

in sections 225 to 237 chapter XVIII. According to the procedure prescribed in 

such trials the initial burden is on the prosecution to prove its case beyond 

reasonable doubt. If we take the ex-facie interpretation of Section 29 then the 

above- mentioned procedure is to be given a complete go by. 

   Moreover as held in cases of State of Maharashtra v. 

Dnyaneshwar Laxman Rao Wankhede, (2009) 15 SCC 200 (205); Noor Aga 

v. State of Punjab, (2008) 16 SCC 417 and Jayendra Vishnu Thakur v. State 

of Maharashtra, (2009) 7 SCC 104 that even in a case where the burden is on 

the accused, the prosecution must prove the foundation facts. So in spite of the 
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presumption of Section 29, initially the prosecution has to prove existence of 

ingredients constituting the offence beyond a reasonable doubt and thereafter 

burden of rebuttal shall shift upon the accused. 

   Thus, on a closer scrutiny, the first-hand impression about the 

Section 29 gets dispelled. It has to be kept in view that Sections deals with 

burden of proving innocence in given cases. Therefore the Section, in 

substance, create a Rule of Evidence and deals with casting of burden of proof 

in certain cases on the accused. A close reading of the Section shows that 

merely because the accused is charged with offences under Sections 3, 5, 7 or 

Section 9 of the Act, the initial burden which is always on the prosecution to 

prove basic ingredients of the Sections for bringing home the charges to the 

accused will not get displaced or dispensed with and the provision will have to 

be read down to that extent. 

   Now the question arises weather such reading down of section 

29, would render it otiose. Section 29 provides that where a person is 

prosecuted for any of the offences under sections 3,5,7 & 9 of the Act, the 

Court shall presume that such person has committed the offence unless the 

contrary is proved. The Apex Court had occasion to consider the effect of 

phrase “unless the contrary is proved” in Dhanvantrai Desai v. State of 

Maharashtra, AIR 1964 SC 575 in the context of section 4 of the Prevention 

of Corruption Act, 1947 (followed in the case of Ram Kishan Bedu Rane Vs 

State of Maharashtra, AIR 1973 SC 246), and drew a distinction between the 

presumption under S. 114 of the Evidence Act and a statutory presumption 

mandatory upon the Court. Repelling the contention that under a statutory 

presumption the only thing necessary is an explanation or evidence which need 

be only reasonably true and not necessarily true and thereby throwing a doubt 

on the prosecution case, it was observed as follows: 

 “12. The burden resting on the accused person in such a case 

would not be as light as it is where a presumption is raised under 

Section 114 of the evidence Act and cannot be held to be 

discharged merely by reason of the fact that the explanation offered 

by the accused is reasonable and probable. It must further be 

shown that the explanation is a true one. The words ‘unless the 
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contrary is proved’ which occur in this provision make it clear that 

the presumption has to be rebutted by ‘proof’ and not by a bare 

explanation which is merely plausible. A fact is said to be proved 

when its existence is directly established or when upon the material 

before it the Court finds its existence to be so probable that a 

reasonable man would act on the supposition that it exists. Unless, 

therefore, the explanation is supported by proof, the presumption 

created by the provision cannot be said to be rebutted.” 

 

   Thus, if the ingredients establishing the offence are proved by the 

prosecution beyond reasonable doubt, the stage of presumption arises and the 

accused has to rebut this presumption by ‘proof’ and not by a bare explanation 

which is merely plausible by directly establishing the facts which rebut the 

presumption against him. 

The quantum and the nature of proof required to displace this presumption may 

vary according to the circumstances of each case. Such proof may partake the 

character of defence evidence led by the accused, or it may consist of 

circumstances appearing in the prosecution evidence itself, as a result of cross-

examination or otherwise. While the mere plausibility of an explanation given 

by the accused in his examination under Section 313, Cr. P. C. may not be 

enough, the burden on him to negate the presumption may stand discharged, if 

the effect of the material brought on the record, in its totality, renders the 

existence of the facts presumed, improbable. 

Conclusion: 

(1)  The burden of proving facts constituting offences under ss. 3,5,7 or 9 

beyond reasonable doubt shall be upon the prosecution and section 29 of 

the Act shall have to be read down to that extent. 

(2) Once prosecution discharges that burden, presumption envisaged under 

section 29 shall arise. 

(3)  Thereafter, the accused shall be required to rebut this presumption by 

‘proof’ and not by a bare explanation which is merely plausible by 

directly establishing the facts.  

 

•  
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ySafxd vijk/kksa ls ckydksa dk laj{k.k 
vf/kfu;e] 2012 

  
& Jh iznhi dqekj O;kl 

izHkkjh lapkyd 
 

 f o"k;  izk jaHk  djus ls iwoZ d qN f QYe h xk uksa dh iaf Dr;ksa ij vk idk  /; k u 

vk d f "k Zr djok rk gw¡  t ks bl izdk j g Sa % & 

1-  cPps esa g S Hk xok u] cPps esa gS jg ek u] 

 cPpk  f tll dh 'k k u] xh rk ble sa] ck bZcy blesa] 

 ble sa g S dqjk u ck syk sa cPpk  g S e gk uA 

2-  txth r f lag dh  , d xty ds cksy % & 

 ;s nk Syr Hk h ys yks] ;s 'k ksg jr Hkh  ys yks]  

 Hk ys Nh u yks e q>ls esjh  t ok uh ] 

 e xj eq>d ks ykSVk  nks c pi u d k lk ou] 

 oks dk xt dh d’rh ok s ckf j’k  dk ik uhA 

3-  cPps e u ds lPps lk jh tx ds vk¡ [ kk sa d s rk js 

 ;s oks uUgs Qwy g Sa tks Hk xok u dks yxrs I; k jsA 

4-  cpiu g j xe  ls csxk uk  gksrk  gS] 

 tU e dk 'kqHk  fnu g j f nu ls lqg k uk  gksrk  gSA  

5-  tgk ¡ uk jh  dh  iwtk  g ksrh  g S ogk ¡ Hk xok u dk okl g ksrk  g SA 

 
  mD r if D r; ksa d ks ns[k sa rks t gk ¡  ,d  vksj cPpk  t ks f d  f dlh  Hk h  jk "Vª  d k 

Hk f o";  gk srk  g S vk Sj og  g j rjg  ds yk sHk  diV ls nwj g ksrk  g S bl d k j. k  mle sa 

nsork vksa dk  ok l cryk; k  t krk  g SA ,sls g h  cPpk sa ds Hk k syk iu d k  ;k  vis{ kk Ñr 

de  l'k D r f LFk f r d k  yk Hk  ysdj blh  le kt ds dqN yk sx mls  vi uh  ; kSu 

ih ik lk  dk s 'k k ar d jus d k  g f Fk ;k j cuk  ysrs g SaA 6  e kg  ls ysd j 6  lk y d h 

Nk sVh &NksVh  cf Pp;k sa ds ; kSu 'k ks"k . k  dh [ kcjsa le k pk j i=k sa dh  g sM yk bu ds :i 

e sa izk ;%  ns[ kus d ks fe yrh g SA ; g k ¡ rd f d vc ;s ck yd  ?k j dh pk j nh ok jh  e sa 
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Hk h  lqjf { k r ug h a gaS vk Sj og k¡  Hk h  os 'k ks"k . k dk  f'k dk j gk s tkrh  gSaA iqf yl Fk kuk ] 

vLirk y] Ldwy] dk sf pax D yk l] jsy] f lVh  c l]  dk sbZ Hk h  LFk k u lqjf {k r  ugha cpk 

g SA foxr f nlEcj 2 01 2 esa f nY yh  esa gqvk  ?k Vuk Øe  lHk h d ks ;k n gksxk A 

  bu cPpksa dh  lqj{ k k  ds f y;s The Commissions For Protection Of 

Child Rights Act, 2005 yk ;k  x;k  ysf du bl vf /k fu; e  esa cPpk sa ds f o:) 

g ksus ok ys vijk /k  dh  dk; Zokgh  'k q:  djus d h  izf Ø; k  ,d  d eh 'k u ds e k /;e  ls 

Fk h  tks izHk k odk jh  lk fcr ug ha gqbZA bu lc if jf LFk f r;ksa e sa jk "Vª  ds Hk f o";  ck yd 

dks cpkus ds f y; s ck y f nol vFkkZr 1 4 uo Ec j 2 01 2 ds f nu ,d vf /kf u;e 

vk Sj m lds cuk ;s x; s f u; e  ykxw f d; s x; s f tldk  uk e  gS & ySaf xd vijk /k k sa ls 

ck ydksa d k  laj{ k . k  vf /k fu;e ] 2 01 2 vkSj ySaf xd  vijk /k ksa ls ck ydksa d k  laj{ k . k 

f u;e ] 201 2A 

 izk ;%  vf /kf u;e  cu  tkrs gSa ysf du muls lacaf /k r fu; e ug h a curs bl 

dk j.k  d k; Zokg h  ugha g k s ik rh  g SA ysfdu ;g  vf /k f u; e  vk Sj bld s rg r~ c uk ;s 

x; s f u; e  ,d  lk Fk  o"k Z 2 01 2 esa yk xw g q; s tk s f o/kkf ;d k  dh  ck ydksa ds Hk f o "; 

ds lqj{ k k  d s izf r xaHk h jrk  n'k k Zrk  gSA Hk k jrh; laf o/k ku ds vuq PNsn 15  ¼3½ d s 

vuqlk j jk T ;  dk s f L=; k sa vk Sj c k yd ksa d s f y; s f o'ks"k  mica/k  cuk us d h  ck r dg h 

xb Z gSA ; g ka rd dh  Hk k jrh;  laf o/kk u ds vuqPNsn 39 ¼,Q½ d s vuqlk j izR; sd  

jk T ; dk s viuh uhf r b l izd k j lapk f yr djus ds f y;s dg k  x; k  gS f tlls 

ck ydksa dk s Lora= vk S j xf je k e ;  ok rk oj. k  e sa LoL Fk  f o dk l d s vo lj vk Sj  

lqf o/k k ,¡ nh tk ,a vk Sj c k yd ksa vk Sj vY i O; ; O; f Dr; ksa dh  'kk s"k .k ls vkSj uSf rd 

vk Sj vk f Fk Zd if jR; k x ls j{ k k  d h  tk ;sA  bl rjg  Hk k jrh ;  laf o/k ku ds e k Sf yd 

vf /k dk jksa vk S j jk T ;  ds uh f rf unsZ'k d rRok sa e sa H k h  ck ydksa d k s 'k k s"k . k  ls cpk us d s 

f y;s mf pr izk o/kk u fd ;s x;s g SaA  ge sa vf /kf u;e  dk  mn~ns';  vk S j vf /k f u;e  D ;ksa 

yk uk iM+rk  g S ; g  ck r blf y;s le >uk  vko '; d  g S rk fd ge  izk o/kk uksa dk 

mn~ns'; k sa dh  izk fI r g k s ld s ,slk  vFk Z yxk ;sa vk Sj bl vf /k f u;e  dk  ,d  ek = 

mn~ns';  ySaf xd vijk /k ksa ls 18  o"kZ ls de  vk; q ds ck ydk sa dh  j{k k  djuk  gSA 

bl vf /kf u;e  esa /k k jk 2  e sa d qN i f jHkk " kk ;sa nh  xbZ gSa f tue sa /k k jk  2  ¼Mh½ esa 

ck yd  'k C n d ks if jHk kf "k r fd ;k  x;k  g S f tlds vuqlk j * * ck yd **  ; k  pkbY M 
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ls ,slk  O; f D r vf Hk izsr g S f tldh  vk ; q 18  o "k Z ls d e  g SA b l izdk j ck yd f dls 

e k uk  tk ; s b ld ks vf /kf u;e  esa Li"V dj f n; k  x;k  g S ; gk Wa g esa ; g  rF; Hk h 

/; k u esa j[ k uk  gksxk  fd 18  o "k Z d h  mez ml f nu ns[ k uk  gS f tl f nu ml ck yd 

ds lk Fk  vijk /k  gqvk  t Slk  f d U ;k ;n`"Vkar izrki flag fo:) LVsV 

vkWaQ >kj[k.M] ¼2005½ 3 ,l-lh-lh- 51 e sa 5  U ; k ;e wf rZx. k  dh  ih B us 

izf rik fnr f d; k gS fd  ;g  ns[k us ds f y;s d h  dk sbZ O; f Dr fd 'kk sj g S ;k  ug ha 

vijk /k  djus dh  rk jh[ k rk f Rod ;k  lqlaxr g k srh  g SA  mls izk f /k dk jh  ; k U; k; k y; 

ds le { k  is'k  d jus dh  rk jh [ k  lqlaxr ug h a g ksrh  gSA tgk ¡  rd lrr~ tk jh  jg us 

ok ys vijk /k  d k  laca/k  gS t c izFk e  ck j vijk /k  dk  irk  yxk  ml rk jh[ k  d ks 

vijk /k  dh  rk jh[k  e kU ; dh  tk  ldrh  gSA bl vf /kf u;e  dh  /k k jk 2 e sa tks 'k s" k 

if jHk k "k k,¡  g Sa mU gsa vf /k f u; e esa vk xs i f jHk kf "k r fd ;k  x; k  gSA /kk jk  2 esa 

dsoy ;g  mY ys[ k  vk; k  gS f d ml 'k Cn dk  vFk Z og h  gS tk s lac af /k r /kk jk  esa g S 

f tl ij vk xs ppk Z djsax sA b l vf /k f u;e  esa dq y 4 6 /k k jk ,¡  gSa vk S j d qy 7 f u; e 

cus g SaA  vf /k f u; e  dqy 6 v/; k ;k sa e sa c kaVk  x;k g S f t le sa v/; k ;  2 esa c k ydksa d s 

f o:) ySaf xd  vi jk /k  d k mYys[ k gS tcfd v/; k ;  3 esa ck ydksa dk v'yh y 

lk fg R; ds i z; kstu ds f y; s mi;ksx f d;k  tkuk  n.Muh ;  crk;k  x;k  g S v/; k ; 

4 nq"i zsj. k  ,o a iz; Ru ds ck js e sa g S og ha v/; k ;  5 vk Sj 6 vuqla /k k u d h  izf Ø; k ds 

ck js e saA v/; k ;  7  f o'ks"k  U ; k; k y; ] f o 'ks"k  yk sd  vf Hk ;kst d vk Sj mi/k k j. k k vksa d s 

ck js e sa g S tc fd v/; k;  8 esa f o 'ks"k  U ;k ;k y;  d h  izf Ø; k c rk bZ xb Z g SA  v/; k;  9 

e sa f of o/k  izk o/kk u gSaA b u lHkh  izk o/k k uk sa dk  mn~ns';  f d lh Hk h  ck yd dk s f of /k 

f o:) ySaf xd f Ø;k  d yk i ls mRih M+u] ck yd d s 'k k s"k . k  vkSj v'yh y lk e f xz; ksa 

e sa mlds 'k ks"k . k jksd uk g SA  

 bl vf /k f u; e  dh  /kk jk  3  e sa i zos'k u ySaf xd  g eyk  ; k  isuh Vsª f Vo lsD lqv y 

vlk YV d ks if jHkk f "k r f d; k x;k  gS t ks bl izdk j gS & dk sbZ O; f Dr ** izos’k u 

ySaf xd  ge yk* * djrk g S ; f n og % & 

¼d½  viuk  f yax] fd lh  Hkh  lhek  rd fdlh ck yd  dh  ;k sf u] eqag ] ew= e k xZ ;k 

xqnk  e sa izos'k  djrk  gS ; k ck yd ls mlds lk Fk  ; k fdlh vU ; O; f Dr ds 

lk Fk  ,slk  djok rk  g S( ; k 
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¼[ k½  f dlh  oLrq ; k  'k jh j d s f dlh  ,sls Hk k x d ks] tk s f yax ug ha g S]  f dlh  lhe k 

rd c k yd  dh  ; ksf u]  ew= e k xZ ; k  xqnk  esa ?k qls M+rk  g S ; k  ck yd ls mld s 

lk Fk  ;k  f d lh  vU ; O;f D r ds lk Fk ,slk  djokrk gS( ;k 

¼x½  ck yd ds 'k jh j ds fd lh  Hkk x ds lk Fk  ,slk  vf Hk pk yu d jrk g S f tlls 

f d og  c k yd  dh  ;ksf u] ew= e k xZ ; k  xqnk  esa ; k  ck yd  d s 'k jh j d s f d lh 

Hk k x esa i zos'k  dj lds ; k  ck yd ls mld s lk F k  ; k  f dlh  vU ;  O; f Dr ds 

lk Fk  ,slk  djok rk  g S( ; k 

¼?k ½  ck yd  ds f yax] ; k sf u]  xqnk  ; k  ew= e k xZ ij e qag  yxk rk  g S ; k  ,sls 

O; f Dr ;k fd lh  vU ; O;f D r ds lk Fk  ck yd  ls ,slk  djok rk gSA  

 vf /k f u; e dh  /kk jk  4  esa izos'k u ySaf xd g e ys ds f y;s n.M f u/k kZf jr f d; k 

x; k  gS f tlds vuqlk j f d lh  Hkh  Hk k af r dk  dk jko k l f tldh  vof /k  7  o" kZ ls d e 

dh  ug ha g ksxh  fdU rq tks vk th ou dk jk ok l rd d h  gk s ldsxh  vk Sj t k s t qe kZus l s 

Hk h  n.Muh ; gksxk A bl rjg  /kk jk  4 e sa izos'k u ySaf xd g e ys d s f y;s U ;wure  7 

o"k Z d k  n. M f u/k k Zf jr f d;k  x;k  gSA  ; g  ln So /; k u j[ kuk  pkfg ;s izk ; %  dbZ ck j 

ble sa pwd g ks t krh  g S ; g ka ; g Hkh  /;k u j[ kuk g ksxk  f d  bl vf /kf u;e  e sa f o'ks" k 

dk j.k  f y[k rs g q; s U ; wure  ls de  n.M nsus d k  d ksbZ ijU rqd  /k k jk  4  ds lk Fk  ug ha 

tksM+k  x;k  g SA  /k k jk  3 e sa tks izos'k u ySaf xd  g e ys dh if jHk k "k k  nh  g S og  /kk jk 

375  Hk k jrh ;  n. M laf g rk esa cyk Rlax dh  if jHk k "k k ds f cydqy le ku g S] dsoy 

Hk k jrh ; n.M laf g rk  esa d qN if jf LFk f r;k ¡ tksM+h  xbZ gSa f t le sa ml L=h  ds bPNk 

ds f o:) mld s lge f r ds f c uk  vkf n if jf LFk ; k ¡  tk sM+h  xbZ g SaA b ls Hk h  /;k u esa 

j[ k uk pk fg; sA  

 vf /k f u; e  d h  /kk jk  5 e sa * * xq: rj izos'k u ySa f xd  g e yk  ; k  ,f xzosVM 

isuh Vsª f Vo lsDlqvy vlk YV^^ d ks if jHk k f "k r fd ;k  x; k  g S f t lds vuqlk j ; f n 

dksbZ iqf yl vf /k dk jh  dk sbZ l'k L= c y ; k lqj{ k k  c y dk  lnL; ] yk sd lsod 

vk f n O ;f Dr izo s'k u ySaf xd g e yk  d jrs g Sa ; k dqN f o'ks"k  if jf LFk ;k sa e sa izos'k u 

ySaf xd  ge yk  f d; k  tk rk  g S rk s mls xaHk h j e k uk  x;k  gS vk Sj /k k jk  5  e sa ,slh  21 

f of Hk U u if jf LFk f r;k ¡  crykbZ xb Z gSa f t ls xq:rj izos'k u ySaf xd ge yk  e kuk  x;k 

g SA d qy fe yk dj izos'k u ySaf xd ge yk dc xaH k h j gk srk  g S ;g  Li"V fd;k  x;k 
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g SA /k k jk 6  esa xq:rj izo s'k u ySaf xd vi jk /k  d s f y; s U;wure  1 0 o"k Z dk  dBksj 

dk jk ok l fu /k k Zf jr f d; k  x; k  gS f tldk  f oLrk j vk th ou d k jk ok l rd  g ks 

ld rk  g S vk Sj mle sa t qe k Zuk  Hk h  'kk f e y g SA ;g ka g esa ; g  /;k u j[k uk  gksxk  dh 

ml vijk /k  ds f y;s 1 0 o "kZ dk  dBksj dk jk ok l f u/k k Zf jr g S vk Sj U ; k ; k y;  dks 

blls d e  n. M nsuk  dk s dksbZ f oosd kf /k dk j ugha f n; k  x; k  g SA /k k jk  376  ¼2 ½ Hk k-

n- la-  ij ;f n fopk j d jsa rk s og  /k k jk 5  vf /k fu; e  201 2 ds lek u gS vk Sj bld k 

n.M Hk h  /kk jk  6 d s lek u g SA  

 vf /k f u; e  dh  /k k jk  7  esa ySaf xd  g e yk  ; k  lsD lq vy vlk YV d ks i f jHk k f "k r 

f d; k x;k  g S ft lds vuqlk j t ks dk sbZ] ySaf xd vk 'k ;  ds lk Fk  ck yd dh  ; ksf u] 

f yax] xqnk  ;k  Lruksa d ks Nwrk  gS ; k  ck yd dks ,sls O; f Dr ;k  vU;  O;f D r 

dh ;k sf u] f yax] xqnk  ;k  Lru Nwus ds f y, rS;k j d jrk  g S ;k  ySaf xd vk ’k;  ds 

lk Fk  ,slk  dksb Z vU ;  dk ;Z djrk  gS f tlesa izos'k u f d,  fcuk  'k k jh f jd laid Z 

varxzZ Lr g ksrk  gS] mlds }k jk  ySaf xd ge yk  f d; k  x; k  e k uk  tk ,xkA  /kk jk  8 esa 

ySaf xd  ge ys ds f y; s nk suk sa e sa ls f dlh  Hkh  Hkkaf r ds dk jk ok l ls f tldh  vof /k  3 

o"k Z ls d e  ug ha g ksxh  fdUrq tks 5 o "kZ rd  dh  g ks ld sxh  vkSj t qe k Zus nsus dk  Hk h 

izk o/kk u g SA bl rjg  /k k jk  7 ds vi jk /k  ds f y; s 3 o" k Z dk  dk jk ok l f u/kkZf jr 

f d; k  x; k  g SA /kk jk  9 esa ,slh  21  if jf LFk fr; k ¡  crykbZ xbZ g Sa f tuesa ySaf xd  

g e yk  xq:rj ; k  ,f xzosVsM g ks tkr k  g S vk Sj ySa f xd  g e ys ds xaHk h j gks tk us d s 

dk j.k  mlds f y; s /k k jk  10 e sa U ; wure  5  o"kZ d s dk jk ok l tks 7  o"k Z rd g ks 

ld sxk vkSj tqe k Zuk  ds n. M d k izk o/kk u f d; k x; k g SA 

 vf /k f u; e dh  /k k jk 1 1 e sa ySaf xd  mRih M+u dks i f jHk k f "k r fd ;k  x; k gS t ks 

bl izd k j g S % & 

f dlh  O;f Dr }k jk fdlh ck yd i j ySaf xd mRihM+u fd;k x;k g S 

tc ,slk  O;f D r& 

¼,d½  ySaf xd  vk 'k ;  ls d ksbZ 'k Cn dg rk  g S ; k  /of u ; k  vax f o{k si 

djrk  g S ; k  dk sbZ oLrq ; k  'k jh j dk  Hk kx bl vk 'k ;  ds lk Fk 

iznf 'k Zr d jrk  g S f d ck yd }k jk  ,slk  'k C n ;k  /o fu lquh  
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tk, ;k  ,slk  vax f o{ksi; k  oLrq ; k  'k jh j d k  Hk k x ns[kk  

tk,(  ; k 

¼nks½  ySaf xd  vk 'k ;  ls ml O; f Dr }k jk  fdlh  vU;  O; f D r }k jk 

f dlh  ck yd  dks vi us 'k jh j ; k  'k jh j d k  dk sbZ Hk k x i znf ’kZr 

djus ds f y, d grk g S( 

¼rh u½ v'yh y lk f g R;  ds i z; kstuksa ds f y, f dlh  izk :i ;k  eh f M; k 

e sa f d lh  ck yd dk s dksb Z oLrq f n[ kk rk gS( ;k 

¼pk j½ ck yd  dk s ;k  rk s lh /ks ; k  bysD Vª kW f ud]  vadh ;  ; k  f d lh  vU; 

lk /k uk sa ds e k /;e  ls ck j&ck j ; k  fujarj ih Nk  djrk  g S ; k 

ns[ krk g S ;k lai dZ c uk rk gS( ;k  

¼ikap½ ck yd  ds 'k jh j ds f dlh  Hkk x ;k  ck yd dks ySaf xd ÑR;  esa 

varoZf yr bysDVª k Wf u d f QYe  ; k vadh ;  ; k vU;  fd lh  jh fr 

ds e k /;e  ls o k Lrfo d ;k  cuk o Vh  rLoh j [k hapdj e h f M; k  dk 

f dlh  Hk h  :i esa mi;ksx d jus dh /k edh  nsrk g S( ;k 

¼N% ½  v'yh y iz; k stuksa ds f y,  fd lh  ck yd dks izyk sHk u nsrk  g S ; k 

mlds f y, i f jrks"k .k nsrk g SA 

Li"Vh dj. k  & * * ySaf xd vk 'k ;* *  esa varo Zf yr dk sbZ iz'u rF;  dk iz'u g ksxkA 

 /k k jk  12  esa ySaf xd mRih M+u d s f y;s 3  o"k Z rd ds d k jk ok l vkSj vFk Zn. M  

dk  i zk o/k ku fd;k  x;k  g SA bl vijk /k  ds f y; s dksbZ U ;wure  n. M f u/kk Zf jr ug ha 

f d; k x;k g SA  

  bl rjg  vf /k f u; e dk  v/;k ;  2 dks 5  Hk kxksa e sa ck Vk x;k  g S vkSj i k ¡ pksa 

Hk k xksa e sa vi jk /k  dh  if jHkk "kk  vk Sj mlds f y; s n. M f u/kk Zf jr f d; k  x; k  gSA  

vf /k f u; e ds v/; k;  3  esa v'yh y lk fg R;  ds f y; s ck yd dk  mi ;k sx 

djuk  ;k  ,sls v'yh y lk f g R;  d k  HkaMk j.k  djus d k s n.Muhu crk ;k  x; k  gSA  

vf /k f u; e  ds v/; k ;  3  esa /k k jk  1 6 e sa vijk /k  ds nq"i zsj. k  dh  if jHk k "kk  vkSj /k k jk  

17 esa nq"izs j.k  ds f y;s n. M crk ;k  x;k  gS t cf d /kk jk  18  e sa vijk /k  ds iz; Ru 

dks n. Muh ;  crk ;k  x;k  gSA  vf /kf u;e  dh  /kk jk  3 3 ds vuqlk j f o'k s" k  U ;k ;k y; 

vf Hk ;qD r dk s f opk j.k  ds f y;s lqiqnZ f d;s f c uk f d lh  vi jk /k  ds f y;s laKk u ys 
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ld rk  g S vk Sj ,slk  laKk u  if jok n ij ; k  iqf yl f jik sVZ i j nk suk sa ij ys ld rk 

g SA b l rjg  U; k; k y;  dk s lh /ks izlaKk u ysus d k  vf /kd k j izk I r gSA vf Hk; qD r dks 

e ftLVsª V }k jk  fo'ks"k  U ; k; k y;  dks lqiqnZ f d ; k tk ;s ; k  d fe V f d ;k  tk ; s ,slk 

vk o '; d ugha g SA /kk jk  33 ls ; g  f cydqy Li" V g SA ;g  izk o/k k u blf y, t ksM+k 

x; k  g S f d lqi qnZxh  dh dk ;Zokg h e sa yxk  le ; cpk ;k tk ldsA  

 vf /k f u; e dh  /k k jk  28 esa bl vf /kf u; e  ds v/k h u vi jk /kk sa dk f opk j. k 

djus ds f y; s f o'k s"k  U ;k ;k y;  xfBr d jus ds izk o /kk u gSa vk S j /k k jk  28  ¼1½ d s 

ijarqd  ds vuqlk j ; f n d ksbZ ls 'k u U ; k; k y; ck yd  vf /k dk j laj{k . k  vk ; ksx 

vf /k f u; e ] 2 005 ; k  f dlh  vU ;  fof /k  ds vuql k j ig ys ls vf /k lwf pr fd;k  x;k 

g S rk s mls bl vf /k fu;e  ds f y; s f o'ks" k  U ;k ;ky;  le >k  tk ;sxkA  jkT ; ljdk j 

us vf /k lwpuk  Øek ad ,Q uacj 1 7 ¼bZ½ @38 @20 10 @2 1&ch  ¼1 ½ f nukad 7  

tuojh  2 011  ls * * dksVZ vk W Q ls 'k u* *  tks izR; sd  l= [ k .M esa g S mls  c k ydk sa d k 

U; k ;k y;  uksf VQk bZ f d ;k  gSA  vr~,o /k k jk  28 ¼1½ d s vuqlk j iz R; sd ls'k u [ k . M 

e sa f LFk r l= U ; k ;k /kh 'k  vk Sj izR; sd vf rf jDr l= U ; k ;k /kh 'k  bl vf /kf u;e  ds 

vijk /k  dh lquok bZ ds f y;s f o'k s"k  U; k; k y;  e kus tk ;saxsA  

 dHkh &dHk h  ,slh  f LFkf r Hkh  cu ldrh  gS f d f dlh  vk jksih  ij bl 

vf /k f u; e  ds v/k h u vk jksi Hk h  yxk ;s tk ;s vk Sj Hk k jrh ;  n.M lafg rk  dk  Hk h 

vk jk si yxk ;s tk ;sA  ,slh  f LFk f r esa /k k jk  4 2 ,sls  oSd f Yid  vk jksiksa ds c k js e sa n. M 

nsrs le ;  /; ku esa j[ k uk  pkf g; s ft lesa ; g dg k x;k  gS ; f n dk sbZ dk ;Z ;k  yksi 

bl vf /kf u;e  ds v/k h u vk Sj Hk k jrh ;  n. M laf grk  ds v/k h u Hk h n. Muh;  g ks og ka 

ml vf Hk ;qDr dks og  n.M f n; k tk ;sxk  tks e k =k  e sa xq:rj ;k  vf /kd re  g ksA 

n.Mk ns'k  nsrs le ;  /k k jk  42  ds bl izk o/kk u dk s f o'ks"k  :i  ls /; k u esa j[ k uk 

pk f g ;sA ihf M+r O; f Dr dk s f of /k  O; olk; h dh  lg k; rk ysus dk  vf /k dk j Hk h  /kk jk 

40 vf /k f u; e  e sa f n;k  x;k  gS vk Sj , slk  f of /k  O; olk; h  yk sd  vf Hk; kstu ds v/k h u 

jg rs g q; s dk ;Z djrk  g S e k e ys dk  lapk yu yk sd vf Hk; k std djrs g Sa vk Sj  

U; k ;k y;  ds vuqe f r ls vaf re  rd Z , slk  f of /k  O; olk; h  d j ld rk  g SA  b ls /; k u 

j[ k uk pk fg ;s vk Sj /k k jk  40  esa f of /k d lsok  izkf/k dj. k  ls f of /k  O; olk ;h  miyC/k 

djk us d k Hkh izk o/kk u f d ;k x;k g SA 
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  /k k jk  39  esa c k yd  d ks f o'ks"k Kksa dh  lg k; rk  ysus ds izk o/k k u f d;s x; s g aSA 

bls Hk h  /;k u esa j[ k uk  pk fg ;sA /kk jk  37 esa can de js e sa fo pk j. k  dk  lapk yu 

djus ds izk o/k ku f d;s x; s g Sa f tle sa ck yd ds e k rk &firk  ; k  ck yd  ds f o'ok l 

dk  O;f Dr jg  ldrk  gSA  ; g ka rd  dh  /k k jk  3 7 e sa deh 'k u ij d Fk u dh 

dk; Zokg h  ds Hk h  izk o/k ku g S f tudk  mi; k sx mf pr e ke yksa e sa f d;k  tk uk  pkf g,A 

/k k jk  38  esa c k yd  dk  lk {;  vf Hk f yf[ kr djrs le ;  vuqok nd ; k  f }Hkk "k k ;sa 

dh  ;k  f o'ks"k K dh  lgk ;rk  ysus d s Hk h  izk o/kk u g SA  ;f n ; g  iz'u mBs d h  vijk /k  

dkf jr djus o k yk  ck yd  gh  vo ; Ld  g S rc  vk ; q d k  f u/kkZj. k  f d 'k ksj U ; k ; 

¼ck ydksa d h ns[ k js[ k o laj{k . k ½ vf /k f u; e 2 000 ¼vc fd 'k ksj U ; k ; ¼ck ydksa d h 

ns[ k js[k  o laj{k .k ½ vf /kf u; e 2 015 ½ d s rg r~ fd;k  tk rk g S vkSj ; f n og  c k yd 

f d'kksj ik ; k tk rk  gS rc e ke yk  f d 'kk sj U; k ; cksMZ d ks Hk st f n; k  tk rk  gSA  vk; q 

f u/kkZj. k  ds le ;  f u;e  1 2 /;k u e sa j[ k uk  pk fg, A bl lac a/k  esa f u; e 1 2 f d'kksj  

U; k ;  ¼ ck ydksa d h  ns[ k &js[k  vkSj la j{ k .k ½ f u;e  200 7 ft ls vk xs d soy f u; e 

dgk  t k;sxk ] lcls e g Roiw. kZ g S ftlds rg r mD r iz'u mRiU u gksus i j ,d 

tkap xfBr dh  tk rh  g S ft lesa f uEuf yf[ kr lk{ ;  f y;k tk rk  gS % & 

1-  eSf Vªd  ijh {k k  ; k  mlds le d {k  ijh {k k  dk ize k .k  i= ; f n mi yC/k  gk s vs.  

mld s vuqif LFk fr esa]  

2-  izFk e  ck j ds Ldwy t k s f d I ys Ld wy u  g ks d k  t Ue  f rf Fk  laca/k h  izek . k 

i=]mldh vuqif Fk fr e sa]  

3-  tUe  ize k .k  i= tks f uxe  ;k  uxj ikfydk  izkf /kdk jh  ;k  iapk ; r }k jk 

f n;k x;k g ksA 

4-  vkSj mDr rh uk sa lk {;  d s u g ksu s ij ,d lE; d : i ls xf Br esf Md ycksM Z 

dh jk ;A 

* vc vkyd dh vk;q fu/kkZj.k ds fy, fd'kksj U;k; ¼ckydksa dh 

ns[kjs[k o laj{k.k½ vf/kfu;e] 2015 dh /kkjk 94 dk vuqikyu 

visf{kr gSA 

 f u;e  1 2 dk  lk j ; gk a f n;k  x;k  gS vk Sj ble sa  dso y pk j izdk j ds lk { ; 

me z ds ck js e sa f u/kk Zjd  e k uh  xbZ g S vk Sj  mudk Øe  Hkh  f u/k kZf jr  g S f tls /; k u e sa 
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j[ k rs g q, f dlh  Hkh  ef tLVsª V dks f t lds le {k  fd'k ksj voL Fk k  dk  nk ok  fd ;k 

tk rk  gS , d tk ap d juk g ksrh  gS vk Sj ; g  fu"d"k Z nsuk  gksrk  g S dh  lacaf /k r O;f D r 

f d'kksj g S ; k  ug haA ;f n og  fd 'k k sj i k ;k  t krk  g S rk s ek e yk  fd 'kk sj U ; k;  cksM Z 

dks Hk stk tk ;sxk vU ; n'k k esa dk ;Zo k gh f ujarj t k jh j[ kh tk ;sxhA 

  bl laca/k  e sa uoh ure oS/k k fud f LFk f r b l izdk j gS % & 

1-  U; k ;  ǹ"Vk ar y[ku yky fo:) LVsV vkWQ fcgkj] ¼2011½ 2 ,l-lh-

lh- 151 esa ; g  izf rik fnr f d; k x;k  g S fd d ksbZ vf Hk ;qD r pkg s og  18 

o"k Z dh  me z iw.k Z dj pqdk  g ks bl vf /k fu; e ds mn~ns';  ls T osuk by ek uk 

tk; sxk  ; fn vijk /k  d jus d h rk jh [k  ij og  18 o" kZ ls de  d k jg k 

g ksA ;f n og  ltk  Hkh  Hkqxr jg k  gk s rks /k k jk  15  vf /kf u; e ]  200 0 ds 

izdk 'k  e sa mls 3 o"k Z rd  gh  laizs{ k .k  x̀g  esa j [ kk  tk osxkA bl ek e ys e sa 

f uEuf yf [ k rU ;k ; ǹ"Vk arksa ij Hkh  fopk j f d; k x;k  gS % & 

2-  U; k ;  ǹ"Vk ar izrki flag fo:) LVsV vkWQ >kj[k.M ¼2005½ 3 ,l-

lh-lh- 551 esa ikap U ; k; ewf rZx.k  dh  ih B us ; g izf rikf nr fd ;k  g S 

f d ; g ns[ k us d s f y, dh  d ksbZ O; f D r f d'kksj ; k  Tosuk b y gS ; k ug ha 

vijk /k  d jus dh  rk jh [ k  ;k  MsV vk WQ vk W QsU l rk f Rod ;k  lqlaxr rk jh[ k 

g ksrh  g S mls izk f /k dk jh  ;k  U ;k ;k y;  d s le {k  is'k djus d h  rk jh[ k  lqlaxr 

ugh a g k srh g SA 

3-  U; k ;  ǹ"Vk ar /keZohj fo:) LVsV ,u-lh-Vh- nsYgh ¼2010½ 5 ,l-lh-

lh- 344 esa ; g  izf rik f nr fd;k  x;k  gS f d  lHk h  yaf cr eke ys pk gs 

f opk j. k ] vih y ;k  iqujh { k . k  f dlh  Hk h  LVst i j g k s mue sa vi jk /k  d h 

rk jh [k  ij me z ns[ kh tk osxh /kk jk 2 0 dk  Li" Vhdj.k  f cydqy lk Q gSA  

4-  U; k ;  ǹ"Vk ar gfjjke fo:) LVsV vkWQ jktLFkku] ¼2009½ 13 ,l-lh-

lh- 211 esa ; g  izf ri kf nr f d; k  x; k  gS f d  /k k jk  2 ¼ds½] /k k jk  2 ¼vk bZ½] 

7,] 20 ] 49 o f u; e  1 2 o 9 8 dks ,d  lk Fk  i<+us ls ; g  Li"V  g S f d ; f n 

vijk /k  dh  rk jh[ k  ij dk sbZ O; f D r 1 8 o "kZ ls d e  dk  jgk  gS rc 1  vizSy  

200 1 dks bl vf /k f u; e  ds yk xw gk srs g h  og  Tosuk b y f Vª V f d ;k  tk ;sxk 

pk g s mez dk vf Hk okd mlds 1 8 o"kZ dk  gk s t kus ds ck n mBk ;k  x;k  g k sA 



15 

 

5-  U; k ;  ǹ"V k ar fodkl pkS/kjh fo:) LVsV] ,u-lh-Vh- nsYgh ¼2010½ 

8 ,l-lh-lh- 508 esa ; g  i zf rikf nr f d; k  x; k  gS f d  lrr~ tk jh  jg us 

ok ys vijk /k k sa ds e ke ys esa tc izFk e  ck j vijk /k  dk  irk  yxk  ml rk jh [ k 

dks vijk /k  dh rk jh [k ek udj me z ns[ kh  tk osxh ;g  f Qjk Srh  dk ek e yk  Fk k 

vaf re  ck j t c f Qjk Srh  e k axh xbZ og  vi jk /k  dh rk jh [k e k U;  dh  xbZA 

6-  U; k ;  n`"Vkar eksgu ekyh fo:) LVsV vkWQ ,e-ih-] ,-vkbZ-vkj- 

2010 ,l-lh- 1790 e sa /k k jk  30 2] 304] 324@34  Hkk -na- la-  e sa ltk  Hk qxr 

jg s vk jk sih  us T osuk by g k sus d k  nko k  f d; k  t ks ck n t kap lg h  ik ;k  x; kA 

vk jk sih  /k k jk  15 vf /k f u;e ] 2 00 0 ds rg r vf /kd re  3 o"k Z d h  vof /k  d s 

f y, lai zs{k . k  x̀g  e sa j[ k k  tk  ldrk  Fkk A vk jksih  3 o "k Z ls vf /k d ls tsy 

e sa Fk k mls f jgk  f d ;k  x;k A bl laca/k  esa U ; k ; ǹ"Vk ar fctsUnz flag 

fo:) LVsV vkWQ gfj;k.kk] ¼2005½ 3 ,l-lh-lh- 685 voyksd uh; 

g SA 

7-  U; k ;  ǹ"Vk ar ccyw iklh fo:) LVsV vkWQ >kj[k.M] ,-vkbZ-vkj- 

2009 ,l-lh- 314 esa e sf Mdy cksMZ d h  jk ;  ij dSls f opk j fd ;k  t k;s 

bl laca/k  e sa izd k 'k  Mk yk g S] ;g  f u'pk ;d ugha gk srh gS o k rk oj.k ] 

[ kk uik u vk f n d k izHk k o jg rk gS e sf Mdy ck sMZ dsoy vk sf if u; u nsrk  g SA 

8-  U; k ;  ǹ"Vk ar tCcj flag fo:) fnus'k ¼2010½ 3 ,l-lh-lh- 757 

e sa ; g  izf ri kf nr f d;k  x;k  g S f d mez d s f u/k kZj.k  f u; e 12  ds ik yuk 

dh  tk ; sxh  vkSj Ld wy f jdk MZ d k  banzk t dSls  ize kf .k r  f d; k  tk ;s ; g 

cryk ;k  x;k g SA 

9-  U; k ;  n`"Vkar jke lqjs'k flag fo:) izHkkr flag] ¼2009½ 6 ,l-lhlh- 

681 esa ; g izf rikf n r fd; k  x; k g S fd f u;e  1 2 esa me z f u/k k Zj. k  d h tks 

izf Ø; k  nh  gS mls ik yu f d;k  tk uk  gS t c Ldwy d k  ize k .k  i = u g k s; k 

lansg k Lin g ks rc esf Mdy cksMZ d h  jk ; ysrs gSaA  Ldwy jf tLVj d h 

izf of "V yksd  nLrkost  ugha g S mls Hk h  lk ek U;  nLrk o st d h rjg  ize kf .k r 

djuk  gksxk  bl lac a/k  esa chjn ey flag fo:) vkuan ¼1988½ 

lIyhesaV ,l-lh-lh- 604 voyk sduh; gSaA 
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10-   U; k ;  ǹ"Vkar ,sjkrh y{e.k fo:) LVsV vkWQ ,-ih-] ¼2009½ 3 ,llh-

lh- 337 e sa f dlh  O;f Dr d h  me z dh  x.k uk  djus dh  fof /k ]  ekg ]  o"kZvk Sj  

f nu ij izdk 'k Mk yk x;k  gSA 

11-   U; k ;  n`"Vkar dfiy nqxZokuh fo:) LVsV vkWQ ,e-ih-] vkbZ-,y-vkj-

2010 ,e-ih- 2003 e sa ;g  izf rik f nr fd;k  x; k gS f d /kk jk  12 

vf /k f u; e ] 2 00 0 vk Sj /k k jk  18 ,l- lh- ] ,l- Vh-  ,DV nksuk sa ds Ldk si 

vyx&vyx g S /k k jk  1 2 vf /kf u;e ]  20 00 /k k jk 18 ,l- lh - ] ,l- Vh-  ,D V 

ij vk soj jk b f Max bQsDV ugha j[ k rh g SA 

12-   U; k ;  ǹ"Vk ar xqM~Mw mQZ fouksn fo:) LVsV vkWQ ,e-ih-] 2006 

¼1½,e-ih-ts-vkj- ,l-,u- 35 esa ; g  izf ri kf nr f d; k  x;k  gS f d 

T osuk by ds te kur esa xq.k nk s"k  ugha ns[ k uk  g S d soy /k k jk  12 vf /k f u;e 

200 0 dh if jf /k esa fopk j d juk gksrk  gSA 

13-   U; k ;  n`"Vkar galjkt fo:) LVsV vkWQ ,e-ih-] 2005 ¼2½ ,-,u-ts-

¼,e-ih½ 407 e sa ; g  i zf rikf nr f d ;k  x;k  gS f d  Tosuk by d h  te k ur 

e suMsVjh  g S tc  rc f d /kk jk  1 2 vf /kf u;e ] 2 00 0 esa cryk bZ if jf LFk f r;k¡  

u gks tek ur nh  tk; sxhA  mDr oS/k k f ud fLFk f r dks /; k u esa j[ k rs 

g q;s ; f n vijk /k  dh  rk jh[ k  i j dksbZ O; f D r fu; e  12  ds rg r dh  xbZ 

tkap vk Sj  mle sa of .k Zr lk {;  dks ysus d s ck n T osuk b y ik ;k  tk rk  gS rk s 

mldk  e ke yk  fd 'k ksj U ; k ;  c ksMZ dks Hk stk  t k; sxk  vU;  n'k k esa d k ;Zokg h 

f ujarj jg sxh A /k k jk 3 5 esa vijk /k  ds laKk u ls 3 0 f nu ds Hk h rj ck yd 

dk  dFk u vf Hkf yf[ kr djuk  vk Sj 1  o"k Z ds Hkh rj f opk j.k  iwjk  d jus ds Hk h 

izk o/kk u g SA /kk jk  36 esa iwo Z e sa U ;k ; ǹ"Vkar lk{kh fo:) ;wfu;u vkWQ 

bafM;k e sa f n; s f unsZ'k k sa d ks 'k k f e y fd ;k  x;k  gS f tlds vuqlk j c k yd  d k 

lk { ;  t c vf Hkf yf[k r fd;k  tk rk  g S vf Hk ;qD r ck yd dk s ns[ k u lds vkSj  

mldk  dFk u Hkh  lqu lds , slh  O; oLFk k  d jus ds izk o /kk u g SaA  ck yd ds 

dFk u ys[ k c) d jus d h  f o'ks"k  izf Ø;k  Hk h  /kk jk  3 3 e sa crk bZ xbZ g S t ks 

vf /k f u; e d h ,d vkSj f o 'k s"k rk  gSA 

•  
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ySfxad vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ,oa fu;e 2012 

& Jh iznhi dqekj O;kl 
izHkkjh lapkyd 

 

vf /k f u; e ds e q[;  mYys[k uh ; fcU nq % & 

/kkjk 19 vijk/k dh fjiksVZ djuk 

1-  /k k jk  19  vf /k f u; e  20 12 ds vuqlk j  ; f n bl vf /k f u; e  esa mYysf [ k r dk sbZ 

vijk /k  fd ;k  x;k  g S ;k  f d;s tk us dh vk ’kadk g ks rc d ksbZ Hkh  O;f D r 

f tlus ih f M+r ck yd Hkh  'k kf e y g S ?k Vuk  dh f jiksVZ f uEuf yf[ kr esa l s 

f dlh  dk  Hk h  d j ld rk  g S % & 

2-  f o'k s"k  fd 'kk sj iqf yl ;wf uV ; k Lis'k y T osuk by i qf yl ;wf uV ¼SJPU½ 

3-  LFk k uh ; iqf yl 

4-  /k k jk  1 9 ¼2 ½ ds vuqlk j ,slh  f ji ksVZ dk s ,d uacj f n; s tk us vk Sj ml s 

ys[ k c ) d jus ds izk o /k ku gS lwpuk  nsus ok ys dks i<+dj lquk bZ t k rh  g SA 

/k k jk  19  ¼3½ ds vu qlk j ; f n f ji ksVZ ck yd  us d h g S rks mldk s ljy Hk k "k k 

e sa f y[ k us vk Sj /k k jk  19  ¼4½ ds vuqlk j f jik sVZ ; fn ,slh  Hkk "k k  esa g S tks 

ck yd ugha le > ld rk  g S rks blds f y, vuqok nd  ;k  f }Hk k "kh  ;k 

mi yC/k  djk us ds Hk h izk o/k k u g SA 

5-  /k k jk  19 ¼5½ ds vuqlk j ; f n lac af /k r ck yd dh ns[ k js[ k vk Sj laj{ k . k  dh 

vk o ’; drk  iqf yl dks izrh r g k srh  g S rks o g dk j.k  ys[k c) djus d s 

i'pk r~ 2 4 ?k aVs ds Hk h rj vFk k Zr~ f jik sVZ ds 24  ?k aVs ds Hk h rj ck yd dks 

ns[ k js[k  vk Sj laj{ k .k  miyC/k  d jok ,xkA 

6-  /k k jk  19  ¼6½ ds vu qlk j 2 4 ?kaVs ds Hk h rj eke ys dh  lwpuk  ck yd dY ;k .k 

lf ef r vk Sj f o'ks"k  U ;k ;k y; dks nsus ds i zk o/k ku gSA 

   /k k jk  1 9 ds mDr izk o /kk uksa ls ; g  Li"V gksrk  g S fd  ?k Vuk  ds 

ck n ; k  ?kVuk  dh  laHk k ouk  ij ; fn dksbZ f ji k sVZ g ksrh  g S rks mls f y[k us]  f d'k ksj 

dks ns[ k js[ k  vkSj la j{ k . k  miyC/k  djk us d s i zk o/kk u f d;s x; s g SaA  lk Fk  g h 
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ck yd  ;f n f ji ksVZ dh  Hk k "kk  ugha le >rk  gS rk s mls vuqok nd miyC/k  djk us d s 

Hk h izk o/kk u g Sa tks bl vf /kf u ;e dh  ,d vyx gh fo'k s"k rk gSA 

   bl izdk j f jiksVZ ; k  ?k Vuk  dh  lwpuk  ds le ;  ls g h  ck yd dks 

laj{k .k  miyC/k  d jk us ds i zk o/k k u g Sa vk Sj ml ds fg rksa dh  j{ kk  ds izk o /k k u f d;s 

x; s g SaA e kuuh;  lok sZPp U ; k ; k y;  us ;g  vuqHk o fd ;k  f d 'kksf "k r  ck ydksa d h 

f jik sVZ iqf yl ;k  f o'k s"k  fd'kk sj iqf yl ;wf uV rd ug ha igqap ik  jg h  gS blf y, 

mU gk saus dqN f unsZ 'k  ; k  Mk; jsD'k u Hk h  tk jh  fd;s g Sa t ks U ; k ; ǹ"Vk ar 'kadj fd'kksj 

jko [kkMs fo:) LVsV vkWQ egkjk"Vª 2013 ,-vkbZ-vkj- ,l-lh-MCY;w- 

2668 esa f n; s x; s g Sa t ks b l izdk j gS % & 

     Considering fact that many of child abuse cases go 

unreported and preventive action is seldom given importance and taken 

care of, the Court issued following directions :- 

(1)  The persons in-charge of the schools/educational institutions, 

special homes, children homes, shelter homes, hostels, remand homes, 

jails etc. or wherever children are housed, if they come across instances 

of sexual abuse or assault on a minor child which they believe to have 

committed or come to know that they are being sexually molested or 

assaulted are directed to report those facts keeping utmost secrecy to the 

nearest Special Juvenile Police Unit (S.J.P.U.) or local police, and they, 

depending upon the gravity of the complaint and its genuineness, take 

appropriate follow up action casting no stigma to the child or to the 

family 

members. 

(2)  Media personnels, persons in charge of hotel, lodge, hospital, 

clubs, studios, photograph facilities have to duly comply with the 

provision  of S. 20 of the Act 32 of 2012 and provide information to the 

S.J.P.U., or local police. Media has to strictly comply with S. 23 of the 

Act as well. 
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(3)  Children with intellectual disability are more vulnerable to 

physical, sexual and emotional abuse. Institutions which house them or 

persons in care and protection, come across any act of sexual abuse, have 

a duty to bring it to the notice of the J.J. Board/S.J.P.U. or local police 

and they in turn be in touch with the competent authority and take 

appropriate action. 

(4)   Further, it is made clear that if the perpetrator of the crime is a 

family member himself, then utmost care be taken and further action be 

taken in consultation with the mother or other female members of the 

family of the child, bearing in mind the fact that best interest of the child 

is of paramount consideration. 

(5)   Hospitals, whether Government or privately owned or medical 

institutions where children are being treated come to know that children 

admitted are subjected to sexual abuse, the same will immediately be 

reported to the nearest J.J. Board/SJPU and the JJ Board, in consultation 

with SJPU, should take appropriate steps in accordance with the law 

safeguarding the interest of child. 

(6)  The non-reporting of the crime by anybody, after having come to 

know that a minor child below the age of 18 years was subjected to any 

sexual assault, is a serious crime and by not reporting they are screening 

offenders from legal punishment and hence be held liable under the 

ordinary criminal law and prompt action be taken against them, in 

accordance with law. 

(7)  Complaints, if any, received by NCPCR, S.C.P.C.R., Child 

Welfare Committee (CWC) and Child Helpline, NGO’s or Women’s 

Organisations etc., they may take further follow up action in consultation 

with the nearest J.J. Board, S.J.P.U. or local police in accordance with 

law. 
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(8)  The Central Government and the State Governments are directed to 

constitute SJPUs in all the Districts, if not already constituted and they 

have to take prompt and effective action in consultation with J.J. Board to 

take care of child and protect the child and also take appropriate steps 

against the perpetrator of the crime. 

(9)  The Central Government and every State Government should take 

all measures as provided under S. 43 of the Act 32 of 2012 to give vide 

publicity of the provisions of the Act through media including television, 

radio and print media, at @page-SCW2671 regular intervals, to make the 

general public, children as well as their parents and guardians, aware of  

the provisions of the Act. 

 

/kkjk 20 ehfM;k] LVwfM;ks] QksVksxzkfQd] lqfo/kkvksa dh ck/;rk  

   ;g  vf /k fu;e  dh  ,d vU ;  f o'ks"k rk  g S f tlesa e hf M;k  ;k 

g ksVy ; k  yk Wt  ;k  vLirk y ;k  Dyc ;k  LVwf M;k s ; k  QksVksxzk f Qd  lacaf /k r lqf o/k k 

vk f n ij ;g  ck /; rk  Mk yh  x; h gS f d ;f n fd lh  lk exzh  ; k oLrq dk  mi ;ksx 

ck yd ds ; kSu 'k ks"k . k  ds lac a/k  esa g S ftlesa v'yh y lk fg R;  ck yd ;k  ckf ydk 

dk  v'yh y i zn'k Zu Hk h  'k kf e y gS bldh  tk udk jh SJPU ; k  LFk k uh;  iqf yl d ks 

mi yC/k  djk ;sxk A 

   bl rjg  ;f n fd lh  ck yd ; k ck f yd k ds ; kSu 'k ks"k . k  laca/k h  dk sbZ 

Hk h  tk udk jh  mDr esa ls f d lh dks Hk h  gk s rks o g  rRdk y iqf yl ; k   SJPU dks 

tk udk jh  nsus ds f y, c k /; fd ;s x;s g Sa bl rjg  vf /kf u;e  e sa ;g  ,slh  f o 'ks"k rk 

g S f t lesa lacaf /k r lk {k h  ij g h  ;g  ck /; rk  Mk yh  x; h  g S f d  og  tk udk jh  iqf yl 

dks mi yC/k  djk ;sxk A ; g k¡  rd  dh  tk udk jh  miyC/k  u djk us ij /k k jk  21 esa 6  

e kg rd d s d k jk ok l ;k tqe kZuk  ds Hk h izk o/k ku fd;s x;s g SaA 

   /k k jk  21 ds vuq lk j vxj  /k k jk  1 9 ¼1 ½ ds rg r vijk /k  dh  f ji ksVZ 

tk udk jh  g ksus ds ck n Hkh  ;f n dksbZ O; f Dr ugh a d jrk  g S rk s mls Hk h  nf . Mr 

djus dk  izk o /kk u g SA 
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   /k k jk  21 ¼2½ ds vuqlk j ; f n dk sbZ dEi uh  ;k  laLFk k  dk Hkk jlk /kd 

mlds v/k h uLFk  ds laca/k  esa /k k jk  19  ¼1 ½ dh  f jiksVZ ug h a djrk g S rks mlds f y, 

Hk h n. M ds izk o /kk u fd ;s x;s g SaA 

   /k k jk  21 ¼3 ½ ds vuqlk j f dlh ck yd  ij ; g  izk o /k ku yk xw ug h a gSA 

bl rjg  vk e  e k e yksa e sa i qf yl lk { ;  [ k kst rh  g S tcfd  bl vf /k fu; e  e sa lk {k h 

ij ; g  Hk k j Mk yk  x;k  g S f d og  iqf yl d ks t k udk jh  ns f d mld s ik l ck yd 

ds ;k Su 'k ks"k . k dh lk {; g SA 

   f e F;k  lwpuk  ds f y,  n. M ; g  vf /k f u; e  dh  ,d vU;  f o’ks"k rk  g S 

dbZ ck j vf /k f u;e  ds i zk o/kk uksa dk  nq:i;k sx Hk h  g ksrk  g S tSls d h  4 98  , Hk k jrh; 

n.M laf grk ds ek e ys esa ns[k k tk rk  gS b lh  d ks /; ku j[k rs g q, vf /kf u;e  esa 

f o/kkf ;d k  us /k k jk  22 esa ; g  izk o/kk u fd;k  x;k  g S ; fn fe F;k  if jo k n ; k fe F;k 

lwpuk  fd lh  O;f Dr d ks vie kf ur d jus]  cnuke  d jus ;k  /k edk us ds f y, d h 

tk rh  gS rks mle sa Hk h n. M d s izk o/kk u g SA bl rjg  vf /kf u;e  dk  nq:I k ;ksx 

jk sd us ds ck js esa Hkh  O; oLFk k dh x;h g SA 

 

ehfM;k ds fy, izfØ;k 

   /k k jk  23  vf /k f u; e 20 12  esa e hf M;k  i j Hkh  f jiksVZ izdk f 'k r djus ds 

ck js e sa izf Ø; k  f u/k kZf jr d h  x;h  g SA  ftlds vuqlk j f dlh  ck yd d s lac a/k  esa 

dksbZ Hk h  f ji ksVZ ; k  Vh dk &fVIi. kh  iw.k Z vk Sj vf /k ize k f .k r lwpuk  ds f cuk  ug ha d h 

tk ld rh g SA 

   ck yd  dh  ig pku izd V u gha dh  tk ldrh  g SA  tc rd dh 

U; k ;k y;  vuqe f r u nsaA  f t lesa ck yd dk uke ] irk ] if jok j dk  fooj. k 

f o|k y;  ;k  iM+k slh  dk  uk e  Hk h  'kkf e y g S ftlls ck yd dh  ig pk u g ks ld rh 

g SA ; g vf /k f u; e dh ,d vU ; fo'k s"k rk  g S tks ,sls ck yd dk lEe k u d h j{ kk  ds 

f y, cuk; k  x;k  g S blds mYya?k u ij /k k jk  2 3 ¼4½ esa n. M d k  izk o /k ku Hkh  fd ;k 

x; k  g SA 

   /k k jk  23 ¼3½ vf /k fu;e  e sa ; g  Hk h  izk o /kk u gS f d izdk 'kd  ; k  Lok e h 

vius de Zpk jh  ds d k; Z ;k  yksi ds f y, la; qD r : i ls n k; h g k srs gSa cgqr lh ck j 

izdk 'kd ;k  Lo ke h  NksVs de Zpk f j; ksa i j nk f ; Ro Mk yd j vyx g ks t k rs g SaA  bls 

vf /k f u; e esa /; k u j[k k x; k g SA 
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   vf /k f u; e ds v/; k ;  6  e sa ck yd dk  d Fk u vf Hkf yf [ kr djus dh 

izf Ø; k  cryk; h  x; h  gSA /k k jk  24 ¼1½ ds vuqlk j vuqla/k k u ds nkSjk u c k yd  d k 

dFk u mlds fuok l ij ;k  ,sls LFk k u ij ft l ij og lk /k k j.k r%  f uo k l djrk 

g S ;k  mlds ilU n ds LFk k u i j ysus ds izk o/kku g S vk Sj ; g  dFku Hkh  t gk ¡  rd 

laHk o g ks ld s e fg yk  iqf yl vf /k dk jh  tk s mifujh {k d i af Dr dh  g ks mlh  d s }k jk 

ysus ds izk o/kk u gSA 

   /k k jk  2 4 ¼2 ½ ds vuqlk j ck yd  dk  d Fk u vf Hk f yf [k r f d; s tk rs 

le ;  lacaf /k r iqf yl vf /k dk jh  onhZ e sa ug ha j g sxkA ; g  izk o/kk u blf y, f d;k 

x; k  g S f d lkek U ;r%  cPPkk sa e sa iqf yl dks ysd j Hk ;  gk srk  g S vk Sj ; g  Hk ;  ugha u 

jg sa 'k k ;n blf y, ;g izk o/k k u fd ;k x;k gSA 

   /k k jk  24  ¼3 ½ ds vuqlk j i qf yl vf /k d k jh  ij ; g nk f; Ro Mk yk  x;k 

g S f d  ck yd dk  dFk u ysrs le ;  og  vf Hk ;qDr ds lEidZ e sa ug ha vk us ik;s ; g 

izk o/kk u c k yd  dh  lqj{ k k  ds f y, fd ;k  x;k  g S rkf d ml ij f d lh  izdk j d k 

Hk ;  u jgsA 

   /k k jk  2 4 ¼4½ ds vuqlk j f dlh  Hkh  ck yd  dk s f dlh  Hkh  dk j. k  ls 

jk f = esa iqf yl LVs’k u esa f u:) ug h a f d ;k tk; sxk A 

   /k k jk  2 4 ¼ 5½ esa i qf yl vf /kdk jh  i j ; g  nk f; Ro Hk h Mk yk  x;k  g S 

f d if Cyd eh f M; k  e sa c k yd  d h  ig pku u g k sus ik ;sa tc  rd  d h  f o'k s"k  

U; k ;k y; vU ; Fkk f unsZ”k  u nsaA 

   bl rjg  ihf M+r ck yd dk  laj{ k . k  vuqla/k k u ds nk Sjk u djus dk 

f o'k s"k  izk o/kk u f d;k x;k g S tks bl vf /kf u;e dh  ,d vyx g h f o'ks"k rk gSA 

   /k k jk  164  ,oa 20 7 n. M izf Ø ;k  laf g rk  ds ck js e sa /kk jk  2 5 ¼1½ ds 

vuqlk j e f tLVª sV ij ; g  nk f; Ro Mk yk  x;k  g S tSlk  ck yd us cksyk  g S mlh  

izdk j ls mldk  dFk u vf Hkf yf [ kr djs vk Sj  , sls dFk u ys[ k c) d jrs le ; 

vf Hk ;qD r ds vf /koDrk  mif LFk r ug h a jg  ldrs g SaA 

   /k k jk  2 5 ¼2½ d s vuqlk j ck yd vk Sj mlds vf Hk Hkk od  ;k 

izf rfuf /k ;ksa dk s vaf re  izf rosnu izLrqr g k s t kus ij /k k jk  20 7 d s rg r izf rf yfi 

f nyok us dk  izk o/kk u fd;k  x; k gS ; g vf /kf u;e  dh , d vU ; fo 'k s"k rk  g SA vc 

rd n. M izf Ø;k  laf g rk  esa dsoy vf Hk ;qDr dh /k k jk  20 7 n.M izf Ø; k  laf g rk  ds 
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rg r vf Hk ;k sx i= vkSj vU ;  nLrk ostksa d h  f u% 'k qY d izf r;k a f nykus ds izk o/k k u 

Fk sA 

   ysf d u vf /k fu;e  esa ih f M+r  ck yd dks Hk h  ,slh  izf rf yf i; ka f nyok us 

dk f o'k s"k  

izk o/kk u f d; k  x; k  g SA  ,d  iz'u ; g  mRiU u gks ld rk  g S ; g  i zf rf yf i;k ¡  ih f M+r 

ck yd  rd d Sls f Hk t ok; h  tk ;sa D; ksaf d  vf Hk ;k sx i= izLrqr g k srs le ;  ih f M+r 

ck yd eft LVª sV ds lk eus ug h a g ksrk  g SA pwafd  vf /k f u; e dh  /kk jk  35  ¼1½ d s 

vuqlk j f o'k s"k  U;k ;k y;  }k jk  vijk /k  dk  laKk u ysus ds 30 f nu ds Hk h rj ck yd 

dk  dFk u vf Hkf yf[ kr djus d k  izk o/kk u g S] vr%  ml le ;  tc  ck yd dFk u nsus 

mi f LFk r g ksrk  g S rc  ; g izf rf yfi;ka f nyok; h  tk ldrh  g Sa ;k  vuqla/k k u 

vf /k dk jh ds ek /;e  ls ;k  Mk d }k jk Hksth tk  ldrh g SA 

 

dFkuksa ds ckjs esa vfrfjDr izko/kku 

   /k k jk  26 esa lacaf /k r i qf yl vf /kdk jh  vk Sj e f tLVª sV ij ; g d RrZO;  

Hk h  Mk yk  x; k  g S f d ck yd dk  d Fk u  ys[ k c) djrs le ;  ,slk  O; f Dr mif LFk r 

jg s f t l i j ck yd  Hk jk slk  d jrk  g S t Sls ckyd  ds e k rk &firk  ;k  dksbZ vU ;  

O; f DrA ;g  izk o/kk u blf y, fd ;k  x; k  g S fd ck yd f cuk  f d lh  Hk ;  ds ; k 

vius if jf prksa dh mi f LFkf r esa [kqyd j ?k Vuk  ds ck js esa cryk ldsA   

   /k k jk  26  ¼2½ esa vuqok nd  ;k  f }Hk k "k k; s d h  lg k; rk  dFk u ds le ; 

ysus ds izk o/kk u g S ;gk a rd dh  /k k jk  26  ¼3 ½ ds vuqlk j ; f n ck yd 'kk jh f jd ;k 

e k uf ld :I k ls f u’k Dr gS rc f o'ks"k  f 'k {kd ; k  ck yd ds gk oHk k o ls if jf pr 

O; f Dr d h lsok; sa ysus ds Hk h  i zk o/k ku g SA  ;g  izk o/kk u vk o'; drk ds f u;e  ds 

vk /k k j ij c uk ;sa x; s g Sa r kf d ?k Vuk  ds ck js esa ck yd dk  iw.k Z vk Sj Li"V dFk u 

vf Hk ys[k  ij vk  lds ; g ka rd  dh  /k k jk  26 ¼4 ½ e sa ; f n laHk o gk s r k s d Fk u 

vk f M;k s&o h f M; ks] bysDVª kf ud  e k /; e  ls f y; k  t k; s ; g  izk o/k k u b lf y, f d; k 

x; k  g S rk fd ok Lro esa ck yd esa f dl izdk j dFk u f n;s g Sa bldk  f jdk MZ jgsA   

Ckkyd dh fpfdRlk ijh{k.k 

   /k k jk  27 esa ck yd dh f pf dRlk ijh {k .k  /k k jk  16 4 , lh- vk j-ih- lh-  

ds vuqlk j djus ds izk o/kk u gS pkgs izFk e lwpuk iath c ) gqbZ g ks ;k  ughaA  
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   /k k jk  27 ¼2½ e sa ; g  izk o/kk u Hk h  g S ; f n ihf M+r d ksbZ ck f ydk  gS rk s 

e fg yk Mk W DVj }k jk  mld k i jh { k .k d jok ; k t k,xkA 

   /k k jk  2 7 ¼3 ½ ck yd dk  ijh { k .k  e k rk &f irk  ; k ck yd ds f o’ok l 

ds O; f Dr dh mif LFk f r esa d jus ds izk o/k ku gSA  

   /k k jk  27  ¼4 ½ e sa ; g  i zko/kk u Hk h  g S f d ;f n ck yd d s e k rk &f irk  ;k 

dksbZ mld s f o’ok l dk  O;f D r miyC/k  ug ha g S rc fd lh  ef g yk  dh  mif LFk f r esa 

ck yd  dk  i jh {k . k  f d; k  tk ,xk  ftldk  uk e  mlh  f pf dRlk  laLFk k  ds izeq[ k  }k jk 

lq>k ; k tk ,xkA 

mi/kkj.kkvksa ds ckjs esa 

   bl vf /k fu;e  dh  ;g  ,d vkSj f o’k s"k rk  g S f tld s rg r vf /kf u;e 

e sa mi/kk j.k k ,a t ksM+h  x;h  g Sa i g yh  /k k jk  29 ds rg r gS f tlds vuqlk j /k k jk  3] 5] 

7 vk Sj 9 ds vi jk /k  ; k  muds nq"izs j. k  ; k  muds iz; Ru ds e ke ys e sa f o'k s" k 

U; k ;k y;  ; g  mi /k k j. kk  d jsxk  d h ,sls O; f D r us vijk /k  fd;k  g S tc rd dh 

bld s f o:) lkf cr ugha f d;k  tkrk A 

   /k k jk  29  dh  mi /k k j. kk  dks yk xw d jrs le ;  lacaf /k r U ;k ;k y; 

dks ; g  /;k u j[k uk  pkf g , dh  izFk e  n`"V; k  vijk /k  ds rRo ksa dk s izek f .k r d jds 

Hk k j vf Hk ; k stu i j g ksrk  gSA ; f n vf Hk; kst u vijk /k  ds ?k Vd ; qf Dr;qDr lansg  l s 

ize kf . kr d j nsrk  g S rc vf Hk ;qD r ij ; g  izek . k Hk k j pyk  tk rk  gS f d og  b lds 

f oijh r lk f cr djs vk Sj ; g  ize k .k Hkk j /k k jk  30 ¼2 ½ dh  vis{ k k ds vuq:i ml 

Lrj ds le d{ k g ksuk  pk fg , tks Lrj vf /k laHk kouk vksa dh  izc yrk  ls mPp Lrj  

dk ize k .k Hkk j g ksrk  g SA 

   /k k jk  30  e sa vk ijk f /k d e u% f LFk fr dh  mi/kk j.k k  dk  izk o/kk u gS 

f tlds vuqlk j ; g  mi /k k f jr f d; k  tk ,xk  fd vf Hk ; qDr u s ih f M+r e u f LFk f r ls 

dk; Z f d; k g S f tlesa vk ’k;  Kk u g srq fo'ok l 'k k fe y gSA 

   /k k jk  3 0 ¼2 ½ ds rg r vf Hk; qD r ;g  izf rj{ k k  ys ld sxk  fd mlus 

vk i jk f /k d  e uf LFk f r ds f cuk  d k; Z f d ;k  gS ys f du mls ; qf D r;qDr lansg  ls i j s 

bl rF; dk s ize k f .k r djuk  iM+sxkA 

   bl rjg  /kk jk  29  vkSj 30  vf /k f u ;e  dh  vU;  f o’k s"k rk,a g Sa t ks 

vk Kk id  mi/kk j. k k d s ck js esa gSA 

n.M izfØ;k lafgrk dk ykxw gksuk 
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   /k k jk  31 vf /kf u; e  ds vuqlk j f o'k s"k  U; k ;k y; ds le {k 

dk; Zokf g ;k sa esa n.M izf Ø; k lafg rk  yk xw g ksxh vk Sj ;f n vf /kf u; e esa vU ;  mic U /k 

g S rk s og  yk xw gk saxs vkSj vf Hk ; kst u dk  lapk yu djus ok ys O; f Dr yksd 

vf Hk ;k std le >k tk , xkA 

   f o'k s"k  yk sd  vf Hk; kst d /kk jk  32  vf /kf u; e  e sa jk T ;  ljd k j ij 

f o'k s"k  vf Hk ;k stu f u;qDr d jus d k  nk f ; Ro  Mkyk  x;k  gSA  tk s ,sls vf /k o Drk  g ks 

ld rs g Sa tSls f of /k O;o lk;  dk  7 o"k Z ls vf /kd vuqHk o j[ k rs g SaA 

   ;f n fo'k s"k  yksd  vf Hk ;k std  f u;qD r ug ha Hk h  fd ;k  x; k  g ks rc Hk h 

/k k jk  31 ds izdk 'k  esa t ks Hk h yksd  vf Hk ;kstd mif LFk r gksrh  g S mlh  ds e k /; e 

ls Rof jr dk; Zo kgh  vk xs c<+k uk pk fg ,A 

   /k k jk  33  esa f o'k s" k  U;k ;k y;  d h  izf Ø;k  cryk ;h x; h g S f t ls /; k u 

e sa j[k uk 

pk f g , vk Sj vius bl dRrZO;  dk  f o'ks"k  U ;k; k y; dks n`<+rk  ls ik yu djuk 

pk f g ,A 

Ikzfrdj ds ckjs esa 

   f u;e  7 esa f o'ks"k  U ;k ;k y; dks ihf M+r ck yd dk s varf je  izf rdj 

nsus d h  'kf D r;ka Hk h  nh  x;h  gSaA  e k e ys ds vaf re  fujk dj.k  ij rks i zf rdj 

f nyok uk  gh  pkfg , ;gka r d d h  f u;e  7 ¼2½ ds vuqlk j ; f n vf Hk ;qDr nks"k eqD r 

g ks pqd k  g ks ; k  Discharge f d;k  gks ; k  Qjk j g ks x; k  g ks rc Hk h  f o'k s"k  

U; k ;k y; izf rd j fnyok  ldrk  gSA  

   f u;e  7 ¼ 3½ esa o s 13  ?k Vd cryk ;s x; s g SaA ft u ij izf rd j ds 

f u/kkZj. k  ds le ; fo'k s"k U ;k ;k y; dks /;k u j[ kuk pkf g,A 

   mD r lHk h  izk o/k k uksa ls  ;g  Li"V g S f d f o’k s"k  U; k ;k y;  d ks i h f M+r 

ck yd ds laj{ k . k  ds f y, dbZ 'k f D r nh  x; h gS ck yd dk s Hk h  d bZ vf /kdk j fn;s 

x; s g SaA 

   ;f n ek uuh ;  f o'ks"k  U ; k; k y;  bu lc  'k f Dr;ksa dk  iz; ksx vf /k f u;e 

dks mn~ns';  izk Ir d jus d s f y, djs rks f uf 'pr :I k ls og  ih f M+r ck yd dk 

laj{k .k  dj ldrs gSa vk Sj mls U ;k ; f nyok ldrs gSa tks vk t le;  dh  ek ax g SA 

•   
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PRESUMPTION 
The term “presumption” in a comprehensive sense, may be 

defined, where in absence of actual certainty of the truth or falsehood 

of a fact or proposition, an inference affirmative or disaffirmative of 

that truth or falsehood is drawn by a process of probable reasoning 

from something which is taken to be granted. Presumption literally 

means taking as true without examination or proof. In other words, 

presumptions are devices by use of which the Courts are enabled and 

entitled to pronounce on an issue notwithstanding that there is no 

evidence or insufficient evidence. 

Under the Evidence Act, all presumptions must come under one or other 

class of the three classes mentioned in the Act, namely, (i) may presume 

(rebuttable), (ii) shall presume (rebuttable) and (iii) conclusive presumptions 

(irrebuttable). 

The presumptions falling under category of an expression “may 

presume” are compendiously known as “factual presumptions” or 

“discretionary presumptions” and those falling under expression 

“shall presume” are known as “legal presumptions” or “compulsory 

presumptions”. Presumption of law or artificial presumptions are 

inferences and the proposition established by law. 

PRESUMPTION OF INNOCENCE 

The English Common Law case, Woolmington v. D.P.P. is the 

locus classicus on presumption of innocence, in which Lord 

Chancellor Viscount Sankey entrenched the principle in the following 

words: 

 “One golden thread is always to be seen, that it is 

the duty of the prosecution to prove the prisoner’s 

guilt... If, at the end of and on the whole of the case, 

there is a reasonable doubt, created by the evidence 

given either by the prosecution or prisoner, as to 

whether the prisoner killed the deceased with a 

malicious intention, the prosecution has not made 

                                                
*  Published in Part I, JOTI Journal August 2016 
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out the case and the prisoner is entitled to an 

acquittal....................... 

 No matter what the charge or where the trial, the 

principle that the prosecution must prove the guilt of 

the prisoner is part of the common law of England 

and no attempt to whittle it down can be 

entertained”. 
It is recognised as human right and fundamental principle to be 

applied in criminal trial in India by catena of judgments of the Apex 

Court. In case of Kailash Gour v. State of Assam, AIR 2012 SC 786, 

it was observed:  

“It is one of the fundamental principles of criminal jurisprudence 

that an accused is presumed to be innocent till he is proved to be 

guilty. It is equally well settled that suspicion howsoever strong can 

never take the place of proof. There is indeed a long distance 

between accused ‘may have committed the offence’ and ‘must have 

committed the offence’ which must be traversed by the prosecution 

by adducing reliable and cogent evidence. Presumption of innocence 

has been recognised as a human right which cannot be wished away.” 

Also See: Narendra Singh and anr. v. State of M.P., (2004) 10 

SCC 699, Ranjitsingh Brahmajeetsingh Sharma v. State of 

Maharashtra and ors., (2005) 5 SCC 294, State of U.P. v. Naresh 

and ors., 2011 AIR SCW 187 and Ganesan v. Rama Raghuraman 

and ors., (2011) 2 SCC 83. 

In Noor Aga v. State of Punjab, AIR 2009 SC (Supp) 852, it was 

held that: 

 “The presumption of innocence is a human right. 

Article 6(2) of the European Convention on Human 

Rights provides : “Everyone charged with a criminal 

offence shall be presumed innocent until proved 

guilty according to law”. …........ . In India, 

however, subject to the statutory interdicts, the said 

principle forms the basis of criminal jurisprudence.” 

Recently in Rajiv Singh v. State of Bihar, Criminal Appeal No. 

1708 of 2015 decided on 16th December, 2015, the Supreme Court 

reiterated importance of “presumption of innocence” as the 

fundamental notion of criminal jurisprudence and fundamental human 
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right encompassing the assurance of liberty, dignity and privacy of 

the individual. 

PRESUMPTION OF INNOCENCE – WHETHER 

INDISPENSIBLE 

 In case of State of West Bengal v. Mir Mohammad Omar and 

others, (2000) 8 SCC 382, it was observed that: 

 “The pristine rule that the burden of proof is on the 

prosecution to prove the guilt of the accused should 

not be taken as a fossilised doctrine as though it 

admits no process of intelligent reasoning. The 

doctrine of presumption is not alien to the above 

rule, nor would it impair the temper of the rule. On 

the other hand, if the traditional rule relating to 

burden of proof of the prosecution is allowed to be 

wrapped in pedantic coverage the offenders in 

serious offences would be the major beneficiaries, 

and the society would be the casualty”. 

In K.Veeraswamy v. Union of India, (1991) 3 SCC 655 the 

Constitution Bench held that: 

 “…….a statute placing burden on the accused cannot 

be regarded as unreasonable, unjust or unfair. Nor it 

can be regarded as contrary to Art.21 of the 

Constitution as contended for the appellant. It may 

be noted that the principle reaffirmed in 

Woolmington case, is not a universal rule to be 

followed in every case. The principle is applied only 

in the absence of statutory provision to the 

contrary”. 

 

REVERSE BURDEN 

Since presumption of innocence is the fundamental element of a 

trial, the legal or ultimate burden of proof is always on the 

prosecution to prove the guilt of the accused. The prosecution must, 

therefore, prove a concurrence between mens rea and actus reus 

beyond reasonable doubt in order to discharge its burden. 

The accused may rebut the Court’s presumption that a particular 

exculpating circumstance was absent by raising either a defence or an 

exception. Commonly referred to as the “reverse evidential burden”, 
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merely requires proof from the accused, which satisfies the standard 

of ‘prudent man’ or at least creates reasonable doubt regarding one or 

more necessary ingredients of the offence. If the accused succeeds in creating 

reasonable doubt, he will be acquitted because the prosecution has been unable 

to prove his guilt beyond reasonable doubt. Thus, the legal burden of proving 

all necessary ingredients of an offence remains on the prosecution from the 

commencement to the termination of a trial. 

“Reverse onus clauses or reverse burdens”, constitute an 

exception to the fundamental rule, replacing the ‘golden thread’ of 

criminal law with a presumption of guilt. They tend to replace 

‘innocent until proven guilty’ with ‘guilty until proven innocent’, 

making the accused a presumptive offender who is required to prove 

his innocence. 

Reverse burdens dilute the prosecution’s legal obligation to the 

extent that the prosecutor is required to prove only formal requisites, 

also referred to as the basic or foundational facts. Based on the proof 

of such foundational facts, the culpability of the accused is presumed 

and the burden to establish absence of inculpatory facts is then 

shifted to the accused. The burden upon the accused in such cases, 

also known as the “reverse persuasive burden,” is ultimate or final 

because failure to discharge it will result in the conviction of the 

accused. Therefore, unlike in a reverse evidential burden, where the 

accused only has to raise reasonable doubt as to his guilt while the 

legal burden continues to persist on the prosecution, in a reverse 

persuasive burden, the role of the prosecution ends once the burden 

shifts to the accused. Further, reverse persuasive burdens compel the 

accused to testify as opposed to the reverse evidential burden, which 

gives the accused the opportunity to displace it by prosecution’s 

evidence or raise any exculpatory defence. Reverse persuasive 

burdens, however, leave the accused with no choice but to testify to 

his innocence. 

The recommendations of the 47th Report of the Law 

Commission, 1972 suggest that since offences relating to narcotics, 

corruption and food adulteration threaten the ‘health or material 

welfare of the community as a whole’, special efforts are necessary 

for their enforcement. The Commission further emphasised that the 
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injury to society, in general, was greater in certain offences against 

public welfare in comparison to crimes having identifiable victim, 

such as murder, robbery etc. It was felt, therefore, that to effectively address 

and redress such crimes, the prosecution should be relieved of proving all the 

elements beyond doubt. Thereafter, the reverse burden clauses were 

incorporated in various statutes. 

Some statutory provisions employing reverse onus clauses in 

India are –  S.114-A of the Evidence Act, 1872, (Presumption as to 

rape) and S.113-B  (Presumption as to dowry death) (introduced on 

the recommendations of the 84
t h

 and 91
st

 Law Commission Reports, 

respectively); S.10(7-B) of the Food Adulteration Act, 1954; S.10-C 

of the Essential Commodities Act, 1955; Ss.123, 138A and 139 of the 

Customs Act, 1962; S.39 of the Foreign Exchange Management Act, 

1999; Ss. 35, 54 and 66 of the Narcotic Drugs and Psychotropic 

Substances Act, 1985; S.35-O of the Wealth Tax Act, 1957; S.4(1) of 

the Prevention of Corruption Act, 1947 and S.20 of the Prevention of 

Corruption Act, 1988; S.43 and S.44 of M.P. Excise Act, 1915; S.13-

A of M.P. Govansh Vadh Pratishedh Adhiniyam, 2004. 

CONFLICT BETWEEN “THE PRESUMPTION OF 

INNOCENCE” AND “REVERSE BURDENS” 

In Noor Aga v. State of Punjab  (supra) following statements 

were quoted with approval: 

 “In a recent Article “The Presumption of Innocence 

and Reverse Burdens : A Balancing Duty” 

published in [2007] CLJ (March Part) 142, it has 

been stated : 

 “In determining whether a reverse burden is 

compatible with the presumption of innocence 

regard should also be had to the pragmatics of 

proof. How difficult would it be for the 

prosecution to prove guilt without the reverse 

burden? How easily could an innocent defendant 

discharge the reverse burden? But courts will 

not allow these pragmatic considerations to 

override the legitimate rights of the defendant. 

Pragmatism will have greater sway where the 

reverse burden would not pose the risk of great 

injustice - where the offence is not too serious 

or the reverse burden only concerns a matter 
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incidental to guilt. And greater weight will be 

given to prosecutorial efficiency in the 

regulatory environment.” 

  In Glanville Williams, Textbook of Criminal 

Law (2
nd

 Edn.) page 56, it is stated: 

 “Harking back to Woolmington, it will be 

remembered that Viscount Sankey said that “it is the 

duty of the prosecution to prove the prisoner’s guilt, 

subject to the defence of insanity and subject also to 

any statutory exception”. ... Many statutes shift the 

persuasive burden. It has become a matter of routine for 

Parliament, in respect of the most trivial offences as well as 

some serious ones, to enact that the onus of proving 

a particular fact shall rest on the defendant, so that 

he can be convicted “unless he proves” it.” 

Further in case of Hiten P. Dalal v. Bratindranath Banerjee, 

AIR 2001 SC 3897, it was held : 

 “Presumptions are rules of evidence and do not 

conflict with the presumption of innocence, because 

by the latter all that is meant is that the prosecution 

is obliged to prove the case against the accused 

beyond reasonable doubt. The obligation on the 

prosecution may be discharged with the help of 

presumptions of law or fact unless the accused 

adduces evidence showing the reasonable 

probability of the non-existence of the presumed 

fact.” 

In case of Babu v. State of Kerala, (2010) 9 SCC 189, it was 

observed that: 

 “Every accused is presumed to be innocent unless 

the guilt is proved. The presumption of innocence is 

a human right. However, subject to the statutory 

exceptions, the said principle forms the basis of 

criminal jurisprudence. For this purpose, the nature 

of the offence, its seriousness and gravity thereof 

has to be taken into consideration. The courts must 

be on guard to see that merely on the application of 

the presumption, the same may not lead to any 
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injustice or mistaken conviction. Statutes like the 

Negotiable Instruments Act, 1881; the Prevention of 

Corruption Act, 1988; and the Terrorist and 

Disruptive Activities (Prevention) Act, 1987, 

provide for presumption of guilt if the circumstances 

provided in those statutes are found to be fulfilled 

and shift the burden of proof of innocence on the 

accused. However, such a presumption can also be 

raised only when certain foundational facts are 

established by the prosecution. There may be 

difficulty in proving a negative fact.” 

Again in Noor Aga v. State of Punjab (supra), it was observed 

that: 

 “Whether the burden on the accused is a legal 

burden or an evidentiary burden would depend on 

the statute in question. The purport and object 

thereof must also be taken into consideration in 

determining the said question. It must pass the test 

of doctrine of proportionality. The difficulties faced 

by the prosecution in certain cases may be held to be 

sufficient to arrive at an opinion that the burden on 

the accused is an evidentiary burden and not merely 

a legal burden. The trial must be fair. The accused 

must be provided with opportunities to effectively 

defend himself.  

 Placing persuasive burden on the accused persons 

must justify the loss of protection which will be 

suffered by the accused. Fairness and reasonableness 

of trial as also maintenance of the individual dignity 

of the accused must be uppermost in the court’s 

mind.” 

 

DOCTRINE OF RES IPSA LOQUITUR – REVERSE BURDEN TO 

EXPLAIN CIRCUMSTANCES 

We may find many instances wherein the doctrine of res-ipsa-

loquitur has been applied in criminal trial to place reverse burden on 

accused to explain the inculpatory circumstances, failing which he 

will be presumed guilty. 
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 See – Alimuddin v. King Emperor, 1945 Nagpur 

Law Journal 300; Raghubir Singh v. State of 

Punjab, (1974) 4 SCC 560; State of A.P v. R. 

Jeevaratnam, AIR 2005 S C 4095; State of A.P. v. C. Uma 
Maheswara Rao and anr., 2004 (4) SCC 399 and B. 

Nagabhushanam v. State of Karnataka, (2008) 7 

SCALE 716. 
Similarly, Sec. 106 of Evidence Act is often pressed into service to place 

reverse evidential burden on accused to explain the facts specifically in his 

knowledge. 

In State of West Bengal v. Mir Mohammad Omar and ors., AIR 

2000 SC 2988, it was held that if the fact is specifically in the 

knowledge of any person, then the burden of proving that fact is upon 

him. It is impossible for the prosecution to prove certain facts 

particularly within the knowledge of accused. Section 106 is not 

intended to relieve the prosecution of its burden to prove the guilt of 

the accused beyond reasonable doubt. But the Section would apply to 

cases where the prosecution has succeeded in proving facts from 

which a reasonable inference can be drawn regarding the existence of 

certain other facts, unless the accused by virtue of his special 

knowledge regarding such facts, failed to offer any explanation 

which might drive the Court to draw a different inference. Section 

106 of the Evidence Act is designed to meet certain exceptional 

cases, in which, it would be impossible for the prosecution to 

establish certain facts which are particularly within the knowledge of 

the accused. 

 In case of Rajinder Singh v. State of Haryana, AIR 2013 SC 

2529,  the accused fai led  to  explain  as to  wh y he was  in  a  hurry 

to  cremate the deceased in  the early morning of 24th January, 1993 

while she died in the mid night of 23rd/24th January, 1993 i.e. within 

few hours. The village of deceased’s parents was just 17-18 kms far 

from the village of the accused but the reason as to why they were 

not informed about the incident on the same day and why the accused 

had not waited for them to come is not explained. The accused also 

failed to explain as to why according to the F.S.L. Report, an Organo 

Phosphorus Pesticide was found in the vomiting of the deceased. The 

Supreme Court, placing the burden on accused as per Section 106 of 

Evidence Act to explain above circumstances held that the Trial 
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Court rightly drew an inference that the accused-appellants were 

guilty of the offence for which they were charged. 

In State of W.B. v. Mir Mohammad Omar and others, (2000) 8 

SCC 382, Sucha Singh v. State of Punjab, (2001) 4 SCC 375 and 

Paramsivam and  ors. v. State, AIR 2014 SC 2936, placing the burden 

on the accused to explain the circumstances, it was held that when it 

is proved to the satisfaction of the Court that deceased was abducted 

by the accused, the accused alone knew what happened to him until 

he was with them. If he was found murdered within a short time after 

the abduction the permitted reasoning process would enable the Court 

to draw the presumption that the accused have murdered him. Such 

inference can be disrupted if the accused would tell the Court what 

else happened to abductee at least until he was in their custody. 

Recently, in case of Suresh and Anr. v. State of Haryana, AIR 

2015 SC 518, recovery of dead bodies from covered gutters and 

personal belongings of the deceased from other places disclosed by 

the accused stood fully established. It was held that the recovery 

casts a duty on the accused as to how they alone had the information 

leading to recoveries which was admissible under Section 27 of the 

Evidence Act. Failure of the accused to give an explanation or giving 

of false explanation is an additional circumstance against the 

accused. 

 

PRESUMPTION OF INNOCENCE, RULE AGAINST SELF-

INCRIMINATION AND RIGHT TO REMAIN SILENT VIS-A-

VIS REVERSE BURDEN  

In case of Manu Sao v. State of Bihar, 2012 AIR SCW 6138, the 

Supreme Court explained the right of the accused to remain silent 

with reference to inculpatory facts appearing in evidence as under- 

 “… The option lies with the accused to maintain 

silence coupled with simpliciter denial or in the 

alternative to explain his version and reasons for his 

alleged involvement in the commission of crime. 

This is the statement which the accused makes 

without fear or right of the other party to cross-

examine him. However, if the statements made are 

false, the court is entitled to draw adverse inferences 
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and pass consequential orders, as may be called for, 

in accordance with law. …............. 

  

 The provisions of Section 313(4) explicitly provides 

that the answers given by the accused may be taken 

into consideration in such enquiry or trial and put in 

evidence against the accused in any other enquiry or 

trial for any other offence for which such answers 

may tend to show he has committed. In other words, 

the use is permissible as per the provisions of the 

Code but has its own limitations. The courts may 

rely on a portion of the statement of the accused and 

find him guilty in consideration of the other 

evidence against him led by the prosecution, 

however, such statements made under this section 

should not be considered in isolation but in 

conjunction with evidence adduced by the 

prosecution.” 

In Phula Singh v. State of Himachal Pradesh, AIR 2014 SC 

1256, balancing the right to remain silent and duty to explain, it was 

observed that- 

 “The accused has a duty to furnish an explanation in 

his statement under Section 313, Cr.P.C. regarding 

any incriminating material that has been produced 

against him. If the accused has been given the 

freedom to remain silent during the investigation as 

well as before the court, then the accused may 

choose to maintain silence or even remain in 

complete denial when his statement under Section 

313, Cr.P.C. is being recorded. However, in such an 

event, the court would be entitled to draw an 

inference, including such adverse inference against 

the accused as may be permissible in accordance 

with law.” 

In Ramnaresh and ors. v. State of Chhattisgarh, AIR 2012 SC 

1357, the Apex Court held as under: 
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 “One of the main objects of recording of a statement 

under Section 313 CrPC is to give an opportunity to 

the accused to explain the circumstances appearing 

against him as well as to put forward his defence, if 

the accused so desires. But once he does not avail 

this opportunity, then consequences in law must 

follow. Where the accused takes benefit of this 

opportunity, then his statement made under Section 

313 CrPC, insofar as it supports the case of the 

prosecution, can be used against him for rendering 

conviction. Even under the latter, he faces the 

consequences in law.” (Also see – Munna Kumar 

Upadhyaya v. State of Andhra Pradesh, AIR 2012 

SC 2470) 

In State of Karnataka v. Suvarnamma, (2015) 1 SCC 323 (at 

page 330), it was observed that: 

 “Once the prosecution probabilises the involvement of the 

accused but the accused takes a false plea, such false plea 

can be taken as an additional circumstance against the 

accused. Though Article 20(3) of the Constitution 

incorporates the rule against self-incrimination, the scope 

and the content of the said rule does not require the court to 

ignore the conduct of the accused in not correctly disclosing 

the facts within his knowledge. When the accused takes a 

false plea about the facts exclusively known to him, such 

circumstance is a vital additional circumstance against the 

accused.” 

 However in Raj Kumar Singh v. State of Rajasthan, AIR 2013 

SC 3150, the Supreme Court cautioned that: 

 “An adverse inference can be taken against the 

accused only and only if the incriminating material 

stood fully established and the accused is not able to 

furnish any explanation for the same. However, the 

accused has a right to remain silent as he cannot be 

forced to become witness against himself.” 
 In this connection, reference may also be made to the 

judgments of the Supreme Court in Devender Kumar Singla v. 

Baldev Krishan Singla, 2005 SCC (CRI.) 1185  and Bishnu Prasad 

Sinha v. State of Assam, (2008) 1 SCC (CRI.) 766 that the statement 

of the accused under Section 313 CrPC for the admission of his guilt 
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or confession as such cannot be made the sole basis for finding the 

accused guilty, the reason being he is not making the statement on 

oath, but all the same the confession or admission of guilt can be 

taken as a piece of evidence since the same lends credence to the 

evidence led by the prosecution. 

 The present scenario of law, in this regard, may be summarized 

as under: 

1. Admission of guilt or confession in the statement u/s 313 

Cr.P.C. cannot be made sole basis for finding the accused 

guilty but the same can be taken as a piece of evidence as 

landing credence to the evidence lead by the prosecution. 

2. The accused has a right to remain silent or even remain in 

complete denial but he is under a duty to furnish an 

explanation as a statement u/s 313 Cr.P.C. regarding 

incriminating material. 

3. The option lies with the accused to maintain silence coupled 

with simplicitor denial or in the alternative to explain the 

inculpatory facts and circumstances appearing in evidence. If 

the explanation is false, then the court is entitled to draw 

adverse inference and pass consequential order against the 

accused in accordance with the law. 

4. An adverse inference may be drawn against accused only and 

only if the incriminating material should establish the guilt 

and the accused is not able to furnish any explanation for the 

same. 

5. The Court may rely on the portion of statement of accused 

and find his guilt in consideration of other evidence lead by 

prosecution. However, such statement should not be 

considered in isolation. 

6. False plea taken against the accused in statement can be 

taken as vital additional circumstance against him. 

We may, now, examine some of the statutory presumptions and 

interpretation of the Supreme Court on particular reverse burden 

clause. 
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SECTION 29 OF THE PROTECTION OF CHILDREN FROM 

SEXUAL OFFENCES ACT, 2012 

 “Sec. 29. Presumption as to certain offence:- 

Where a person is prosecuted for committing or 

abetting or attempting to commit any offence under 

sections 3, 5, 7 and section 9 of this Act,  the Special 

Court shall presume, that such person has 

committed or abetted or attempted to commit the 

offence, as the case may be, unless the contrary is 

proved.” 

Readers are requested to go through the Article – “Standard and 

extent of burden of proof on the prosecution vis-a-vis accused with 

reference to presumption under Section 29 of the Protection of 

Children from Sexual Offences Act, 2012” published in JOTI 

JOURNAL 2012 in Part I of December 2012 issue, authored by Shri 

Gajendra Singh, Faculty Member. 

SECTION 8 (C) OF THE SCHEDULED CASTES AND THE 

SCHEDULED TRIBES (PREVENTION OF ATROCITIES) ACT, 1989 

AS INSERTED BY THE SCHEDULED CASTES AND THE 

SCHEDULED TRIBES (PREVENTION OF ATROCITIES) 

AMENDMENT ACT, 2015  

 “Sec. 8. Presumption as to offences:- In a 

prosecution for an offence under this Chapter, if it is 

proved that – 

 (a) xxxxx 

 (b) xxxx 

 (c) the accused was having personal knowledge of 

the victim or his family, the Court shall presume 

that the accused was aware of the caste or tribal 

identity of the victim, unless the contrary is 

proved.” 

SECTION 8-A OF THE DOWRY PROHIBITION ACT, 1961  

 “Sec. 8-A. Burden of proof in certain cases:-Where 

any person is prosecuted for taking or abetting the 

taking of any dowry under Sec. 4, or the demanding 

of dowry under Sec. 4, the burden of proving that he 
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has not committed an offence under those sections 

shall be on him.” These provisions are similar in 

substance with Section 29 of the Protection of 

Children from Sexual Offences Act, 2012. 

Therefore, aforementioned Article would provide 

guidance for application of presumption and effect 

therof. 

SECTIONS 118(A), 138 AND 139 OF THE NEGOTIABLE 

INSTRUMENTS ACT, 1881 

The Supreme Court in M.S. Narayana Menon alias Mani v. 

State of Kerala and anr., (2006) 6 SCC 39 dealt with legal 

presumption in favour of holder of cheque and held : 

 “Applying the said definitions of “proved” or “disproved” 

to the principle behind Section 118(a) of the Act, the court 

shall presume a negotiable instrument to be for 

consideration unless and until after considering the matter 

before it, it either believes that the consideration does not 

exist or considers the non-existence of the consideration so 

probable that a prudent man ought, under the circumstances 

of the particular case, to act upon the supposition that the 

consideration does not exist. For rebutting such 

presumption, what is needed is to raise a probable defence. 

Even for the said purpose, the evidence adduced on behalf 

of the complainant could be relied upon. Presumption 

drawn under a statute has only an evidentiary value.” 

Section 138 of Negotiable Instruments Act contains the words 

“shall be deemed to have committed an offence”. It is well settled 

that offence u/s 138 is created by a legal fiction. (See R. Kalyani v. 

Janak C. Mehta & ors., 2009 (1) SCC 516 and DCM Financial 

Services Ltd. v. J.N. Sareen, 2008 (8) SCC 1). 

 Explaining the legal fiction in Hiten P. Dalal v. Bratindranath 

Banerjee, AIR 2001 SC 3897, it was held : 

 “Because both Sections 138 and 139 require that the Court 

‘shall presume’ the liability of the drawer of the cheques for 

the amounts for which the cheques are drawn, it is 
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obligatory on the Court to raise this presumption in every 

case where the factual basis for the raising of the 

presumption has been established. It introduces an 

exception to the general rule as to the burden of proof in 

criminal cases and shifts the onus on to the accused (...). 

Such a presumption is a presumption of law, as 

distinguished from a presumption of fact. …...” 

 The rebuttal does not have to be conclusively 

established but such evidence must be adduced 

before the Court in support of the defence that the 

Court must either believe the defence to exist or 

consider its existence to be reasonably probable, the 

standard of reasonability being that of the prudent 

man.” 

 A three Judge Bench of the Supreme Court in Rangappa v. Sri 

Mohan, AIR 2010 SC 1898  examined the degree of proof required 

for an accused to discharge his burden in a prosecution under Sec. 

138 of Negotiable Instrument Act and held as follows; 

 “S.139 of the Act is an example of a reverse onus 

clause that has been included in furtherance of the 

legislative objective of improving the credibility of 

negotiable instruments…… . It is a settled position 

that when an accused has to rebut the presumption 

under S.139, the standard of proof for doing so is 

that of ‘preponderance of probabilities’. Therefore, 

if the accused is able to raise a probable defence 

which creates doubts about the existence of a legally 

enforceable debt or liability, the prosecution can 

fail.” 

Thus, Sections 118-A, 138 and 139 of the Negotiable Instruments Act, 

1881 make it obligatory on the Court to raise statutory presumption in every 

case where the factual basis of raising presumption has been established but the 

accused may rebut the presumption by making his defence reasonably 

probable. 

SECTION 4 (1) OF THE PREVENTION OF CORRUPTION ACT, 

1947 
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In case of V. D. Jhingan v. State of Uttar Pradesh, AIR 1966 SC 

1762, the presumption and scope of reverse burden was explained as 

under: 

 “It is well established that where the burden of an 

issue lies upon the accused, he is not required to 

discharge that burden by leading evidence to prove 

his case beyond a reasonable doubt. That is, of 

course, the test prescribed in deciding whether 

prosecution has discharged its onus to prove the 

guilt of the accused; but the same test cannot be 

applied to an accused person who seeks to discharge 

the burden placed upon him under S. 4 (1) of the 

Prevention of Corruption Act. It is sufficient if the 

accused person succeeds in proving a preponderance 

of probability in favour of his case. It is not 

necessary for the accused person to prove his case 

beyond a reasonable doubt or in default to incur a 

verdict of guilty. The onus of proof lying upon the 

accused person is to prove his case by a 

preponderance of probability. As soon as he 

succeeds in doing so, the burden is shifted to the 

prosecution which still has to discharge its original 

onus that never shifts, i.e., that of establishing on 

the whole case the guilt of the accused beyond a 

reasonable doubt. ….......... . That does not mean that 

if the statute places the burden of proof on an accused 

person, he is not required to establish his plea; but 

the degree and character of proof which the 

accused is expected to  furnish in support of his 

plea,  cannot  be  equated with the degree and 

character of proof expected from the prosecution 

which is required to prove its case. 

 In other words, the onus on an accused person may 

well be compared to the onus on a party in civil 

proceedings, and just as in civil proceedings, the 

Court trying an issue makes its decision by adopting 

the test of probabilities, so must a criminal Court 

hold that the plea made by the accused is proved if a 
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preponderance of probability is established by the 

evidence led by him.” 

A three judges bench of the Supreme Court while dealing with 

this statutory presumptions in Trilok Chand Jain v. State of Delhi, 

AIR 1977 SC 666 observed as under: 

 “The presumption however, is not absolute. It is 

rebuttable. The accused can prove the contrary. The 

quantum and the nature of proof required to displace 

this presumption may vary according to the 

circumstances of each case. Such proof may partake 

the shape of defence evidence led by the accused, or 

it may consist of circumstances appearing in the 

prosecution evidence itself, as a result of cross-

examination or otherwise. But the degree and the 

character of the burden of proof which s.4(1) casts 

on an accused person to rebut the presumption 

raised thereunder, cannot be equated with the degree 

and character of proof which under s.101, Evidence 

Act rests on the prosecution. While the mere 

plausibility of an explanation given by the accused 

in his examination under s.342, Cr.P.C. may not be 

enough, the burden on him to negate the 

presumption may stand discharged, if the effect o f 

the material brought on the record, in its totality, 

renders the existence of the fact presumed, 

improbable. In other words, the accused may rebut 

the presumption by showing a mere preponderance 

of probability in his favour; it is not necessary for 

him to establish his case beyond a reasonable 

doubt.” 

SECTION 20 OF THE PREVENTION OF CORRUPTION ACT, 

1988 

M. Narsinga Rao v. State of Andhra Pradesh, AIR 2001 SC 318 

provides the guideline to appreciate the evidence with reference to 
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presumption under section 20 of the Act that when the section deals 

with legal presumption it is to be understood as in terrorum i.e. in 

tone of a command that it has to be presumed that the accused 

accepted the gratification as a motive or reward for doing or 

forbearing to do any official act etc., if the condition envisaged in the 

former part of the section is satisfied. 

In case of T. Shankar Prasad v. State of Andhra Pradesh, AIR 

2004 SC 1242, it was observed that unless the presumption is 

disproved or dispelled or rebutted the Court can treat the presumption 

as tantamounting to proof. Thus, presumption under S.20 is a 

presumption of law and cast an obligation on Court to operate it in 

every case brought in. The presumption is a rebuttable presumption 

and it is rebutted by proof and not by explanation which may seem to 

be plausible. 

However, in case of State of Punjab v. Madan Mohan Lal 

Verma, AIR 2013 S C 3368, it was observed that: 

 “The burden rests on the accused to displace the 

statutory presumption raised under Section 20 of the 

Act 1988, by bringing on record evidence, either 

direct or circumstantial, to establish with reasonable 

probability, that the money was accepted by him, other than 

as a motive or reward as referred to in Section 7 of the Act 

1988. While invoking the provisions of Section 20 of the 

Act, the court is required to consider the explanation offered 

by the accused, if any, only on the touchstone of 

preponderance of probability and not on the touchstone of 

proof beyond all reasonable doubt. However, before the 

accused is called upon to explain how the amount in 

question was found in his possession, the foundational facts 

must be established by the prosecution. (Vide: Ram 

Prakash Arora v. The State of Punjab, AIR 1973 SC 498; 

State of Kerala and anr. v. C.P. Rao, (2011) 6 SCC 450 

and Mukut Bihari and anr. v. State of Rajasthan, (2012) 

11 SCC 642)” 
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Thus, the presumption provided u/Sec. 4(1) of the Prevention Act, 1947 or 

u/Section 20 of the Prevention of Corruption Act, 1988 would apply only on 

proof of foundational facts beyond all reasonable doubts and the accused may 

displace these statutory presumptions by bringing on record, direct or 

circumstantial evidence, to establish his defence by mere preponderance of 

probabilities. 

SECTIONS 35 AND 54 OF THE NARCOTIC DRUGS AND 

PSYCHOTROPIC SUBSTANCES ACT, 1985 

 Section 35 of NDPS Act, 1985 provides for “presumption of 

culpable mental state” as under: 

 (1) In any prosecution for an offence under this Act,  

which requires a culpable mental state of the 

accused, the court shall presume the existence of 

such mental state but it shall be a defence for the 

accused to prove the fact that he had no such mental 

state with respect to the act charged as an offence in 

that prosecution. 

 (2) For the purpose of this section, a fact is said to 

be proved only when the court believes it to exist 

beyond a reasonable doubt and not merely when its 

existence is established by a preponderance of 

probability. 

 Section 54 of the N.D.P.S. Act, 1985 provides for presumption 

for possession of illicit articles as under:  

 “In trials under this Act, it may be presumed, unless 

and until the contrary is proved, that the accused 

has committed an offence under this Act in respect 

of –  

 (a) Any narcotic drug or psychotropic substance or 

controlled substance; 

 (b) ...............................,,” 

Explaining the scope and effect of these legal presumption 

provisions in case of Gyan Chand and ors. v. State of Haryana, 

2013 CRI. L. J. 4058 (SC), it was laid down that: 

 “From the conjoint reading of the provisions of 

Sections 35 and 54 of the Act, it becomes clear that 

if the accused is found to be in possession of the 
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contraband article, he is presumed to have 

committed the offence under the relevant provisions 

of the Act until the contrary is proved. According to 

Section 35 of the Act, the court shall presume the 

existence of mental state for the commission of an 

offence and it is for the accused to prove otherwise. 

 Thus, in view of the above, it is a settled legal 

proposition that once possession of the contraband 

articles is established, the burden shifts on the 

accused to establish that he had no knowledge of the 

same. 

 Additionally, it can also be held that once the 

possession of the contraband material with the 

accused is established, the accused has to establish 

how he came to be in possession of the same as it is 

within his special knowledge and therefore, the case 

falls within the ambit of the provisions of Section 

106 of the Evidence Act, 1872.” 

Explaining the nature and extent of burden cast on the accused 

under section 35(2) of the Act, in case of Abdul Rashid v. State of 

Gujarat, AIR 2000 SC 821, three Judge Bench held as under- 

 “The burden of proof cast on the accused under S.35 

can be discharged through different modes. One is 

that, he can rely on the materials available in the 

prosecution evidence. Next is, in addition to that he 

can elicit answers from prosecution witnesses 

through cross examination to dispel any such 

doubt. He may also adduce other evidence when 

he is called upon to enter on his defence. In other 

words, if circumstances appearing in prosecution 

case or in the prosecution evidence are such as to 

give reasonable assurance to the court that appellant 

could not have had the knowledge or the required 

intention, the burden cast on him under S.35 of the 

Act would stand discharged even if he has not 

adduced any other evidence of his own when he is 

called upon to enter on his defence.” 
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Thus, even in a case where the statute (S.35 NDPS Act) requires 

the accused to prove his defence beyond reasonable doubt, the three 

Judge Bench of the Apex Court had read it down to place “reverse 

evidential burden” on the accused to be discharged in 

abovementioned manner. 

Later in case of Noor Aga v. State of Punjab (supra), the notion 

stands affirmed in following words:  

 “Sections 35 and 54 of the Act, no doubt, raise 

presumptions with regard to the culpable mental 

state on the part of the accused as also place burden 

of proof in this behalf on the accused; but a bare 

perusal the said provision would clearly show that 

presumption would operate in the trial of the 

accused only in the event the circumstances 

contained therein are fully satisfied. An initial 

burden exists upon the prosecution and only when it 

stands satisfied, the legal burden would shift. Even 

then, the standard of proof required for the accused 

to prove his innocence is not as high as that of the 

prosecution. Whereas the standard of proof required 

to prove the guilt of accused on the prosecution is 

“beyond all reasonable doubt” but it is 

“preponderance of probability” on the accused. If 

the prosecution fails to prove the foundational facts 

so as to attract the rigours of Section 35 of the Act, 

the actus reus which is possession of contraband by 

the accused cannot be said to have been established. 

 With a view to bring within its purview the 

requirements of Section 54 of the Act,  element of 

possession of the contraband was essential so as to 

shift the burden on the accused. The provisions 

being exceptions to the general rule, the generality 

thereof would continue to be operative, namely, the 

element of possession will have to be proved beyond 

reasonable doubt.” 

The present position of law may be summarized as 

follows: 
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1. Initial burden to prove the foundational facts beyond 

all reasonable doubt lies on the prosecution. 

2. Sections 35 and 54 of the Act raise presumption 

with regard to culpable mental state of the accused 

only in the event circumstances mentioned in the 

provision are fully satisfied by the prosecution. 

3. Once possession of contraband articles is 

established by the prosecution  beyond  all 

reasonable doubt, the burden shifts on the accused 

that he had no knowledge of the same and the Court 

shall presume that the accused has committed the 

offence until contrary is proved by the accused. 

4. The burden casts on the accused can be discharged 

through direct or circumstantial evidence appearing 

in prosecution case itself or in the defence evidence. 

5. The standard of proof required to dispel the burden 

by the accused is preponderance of probability. 

SECTION 13-A OF THE M.P. GOVANSH VADH PRATISHEDH 

ADHINIYAM, 2014 

 “Burden of proof on accused – Where any person is 

prosecuted for an offence under the provisions of 

this Act, the burden of proof that he had not 

committed the offence under the provisions of this 

Act, shall be on him, if the prosecution is in a 

position to produce the prima facie evidence against 

him at the first instance.” 

This provision clearly places reverse persuasive burden on the 

accused on production of prima facie evidence by the prosecution. 

The prosecution is not required to prove the ingredients of alleged 

offence under the Act beyond all reasonable doubts to shift the 

burden to prove innocence on the accused. 

 Kindly go through the position of law hereinafter analysed. 

SECTION 304-B OF IPC AND SECTION 113-B OF THE 

EVIDENCE ACT: 

Section 304B of IPC was introduced w.e.f. 19.11.1986 as per Act 43 of 

1986. The Law Commission, in its 91st Report dated 10th August, 1983, 
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recommended reform of the law to deal with the situation which led to 

incorporation of Sections 304 B in IPC, making ‘dowry death’ an offence and 

Section 113B in the Evidence Act which provides for raising a presumption as 

to dowry death in case of an unnatural death within seven years of marriage 

when it is shown that a woman was subjected to harassment for dowry soon 

before her death. 

Presumption under S.113B of Indian Evidence Act is a presumption of 

law. On proof of the essential ingredients mentioned therein, it becomes 

obligatory on the court to raise a presumption that the accused caused the 

dowry death. The presumption shall be raised only on proof of the following 

essential ingredients: 

(1) The question before the court must be whether the 

accused has committed the dowry death of a woman. 

This means that the presumption can be raised only 

if the accused is being tried for the offence under 

S.304B, IPC. 

(2) The woman was subjected to cruelty or harassment 

by her husband or his relatives. 

(3) Such cruelty or harassment was for, or in connection 

with any demand for dowry. 

(4) Such cruelty or harassment was soon before her 

death. 

Whether the prosecution is required to prove the ingredients 

of Sec. 304-B IPC beyond all reasonable doubts or may prove 

them even by preponderance of probabilities ? And 

How this statutory reverse burden may be displaced by the 

accused?  

There is a catena of precedents which held that in order to 

establish the offence of dowry death under Section 304-B, IPC the 

prosecution has to prove beyond reasonable doubt that the husband or 

his relative has subjected the deceased to cruelty or harassment in 

connection with demand of dowry soon before her death. 

In Vipin Jaiswal v. State of A.P., AIR 2013 SC 1567 the 

requirement of proof of ingredients laid down as follows- 
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 “In any case, to hold an accused guilty of both the 

offences under Sections 304B and 498A, IPC, the 

prosecution is required to prove beyond reasonable 

doubt that the deceased was subjected to cruelty or 

harassment by the accused. Similarly, for the Court 

to draw the presumption under S.113B of the 

Evidence Act that the appellant had caused dowry 

death as defined in S.304B, IPC, the prosecution has 

to prove besides the demand of dowry, harassment 

or cruelty caused by the accused to the deceased 

soon before her death. Since the prosecution has not 

been able to prove beyond reasonable doubt this 

ingredient of harassment or cruelty, neither of the 

offences under S.498A and S.304B, IPC has been 

made out by the prosecution. [Also see – 

Madivallappa V. Marabad v. State of Karnataka, 

2013(2) SCALE 665; Devinder v. State of Haryana, 

(2012) 10 SCC 763; Narayanamurthy v. State of 

Karnataka, AIR 2008 SC 2377; Raj v. State of 

Punjab and others, (2000) 5 SCC 207; Sanjiv 

Kumar v. State of Punjab, (2009) 16 SCC 487 and 

Bakshish Ram v. State of Punjab, (2013) 4 SCC 

131] 

Recently in Karan Singh v. State of Haryana, (2014) 5 SCC 73, 

it was held:  

 “It has been held times without number that, to 

establish the offence of dowry death under Section 

304-B IPC, the prosecution has to prove beyond 

reasonable doubt that the husband or his relative has 

susbjected the deceased to cruelty or harassment in 

connection with demand of dowry soon before her 

death.” 

In Rajeev Kumar v. State of Haryana, AIR 2014 SC 227, it is 

observed that: 

 “One of the essential ingredients of the offence of 

dowry death under S.304B, IPC is that the accused 
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must have subjected a woman to cruelty in 

connection with demand of dowry soon before her 

death and this ingredient has to be proved by the 

prosecution beyond reasonable doubt and only then 

the Court will presume that the accused has 

committed the offence of dowry death under S.113B 

of the Indian Evidence Act.” 

In abovementioned judgments the legal effect of the ‘deeming’ 

legal fiction provided in section 304-B of IPC read with the statutory 

presumption mandated by section 113-B of the Evidence Act and use 

of word ‘shown’ in section 304-B IPC was not considered at length. 

In Devinder v. State of Haryana, (2012) 10 SCC 763, it is held that the 

word “deemed” in Section 304B, IPC, however, does not create a legal fiction 

but creates a presumption that the husband or relative of the husband has 

caused dowry death.  

  However, the following observation in case of Kashmir Kaur v. 

State of Punjab, AIR 2013 SC 1039 clarifies the notion of reverse 

burden placed on accused by deeming fiction of Sec. 304-B IPC-  

 “Section 304-B is an exception to the cardinal 

principles of criminal jurisprudence that a suspect in 

the Indian Law is entitled to the protection of 

Article 20 of the Constitution, as well as, a 

presumption of innocence in his favour. The concept 

of deeming fiction is hardly applicable to criminal 

jurisprudence but in contradistinction to this aspect 

of criminal law, the legislature applied the concept 

of deeming fiction to the provisions of Section 304-

B. 

 Such deeming fiction resulting in a presumption is, 

however, a rebuttable presumption and the husband 

and his relatives, can, by leading their defence prove 

that the ingredients of Section 304-B were not 

satisfied.” 

Kind attention of readers is invited to Sher Singh @ Partapa v. 

State of Haryana AIR 2015 SC 980, wherein a two Judge Bench of 

the Supreme Court, while dealing with S.304-B IPC and S.113-B 

Evidence Act, interalia , held as follows: 

 “The Prosecution can discharge the initial burden 

to prove the ingredien ts of S.304B even by 

preponderance of probabilities.  Once the presence 
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of the concomitants are established or shown or 

proved  by the prosecution, even by preponderance 

of possibility,  the initial presumption of innocence 

is replaced by an assumption of guilt of the 

accused, thereupon transferring the heavy burden 

of proof upon him and requiring him to produce 

evidence dislodging his  guil t ,  beyond reasonable 

doubt .  Keeping in  perspect ive tha t Parl iament 

has  emplo yed  the amorphous pronoun/noun “it” 

(which we think should be construed as an allusion 

to the prosecution), followed by the word “shown” 

in Section 304B, the proper manner of interpreting 

the Section is that “shown” has to be read up to 

mean “prove” and the word “deemed” has to be read 

down to mean “presumed”. Regarding the third 

proposition, there is no scope for doubt since the 

Courts in India have been interpreting the word 

“shown” to mean “prove” and the word “deemed” 

has to mean “presumed” though not expressly 

declared as ‘reading down’ and ‘reading up’.” 

 It seems to us that what Parliament intended by 

using the word ‘deemed’ was that only 

preponderance of evidence would be insufficient to 

discharge the husband or his family members of 

their guilt. 

 The other facet is that the husband has indeed a 

heavy burden cast on his shoulders in that his 

deemed culpability would have to be displaced and 

overturned beyond reasonable doubt. 

 In our opinion, it would not be appropriate to lessen 

the husband’s onus to that of preponderance of 

probability as that would annihilate the deemed guilt 

expressed in Section 304B, and such a curial 

interpretation would defeat and neutralise the 

intentions and purposes of Parliament.” 

Thereafter, another two Judge Bench of the Apex Court in 

Ramakant Mishra @ Lalu etc. v. State of U.P., 2015 (3) SCALE 

186, reaffirmed the view as under: 

 “Very recently, this Court had the opportunity of 

interpreting Section 304B of the IPC in Criminal 
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Appeal No.1592 of 2011, titled Sher Singh v. State 

of Haryana, [reported in (2015) 1 SCR 29] which 

was authored by one of us (Vikramajit Sen,J.). 

Succinctly stated, it had been held therein that the 

use of word ‘shown’ instead of ‘proved’ in Section 

304B indicates that the onus cast on the prosecution 

would stand satisfied on the anvil of a mere 

preponderance of probability. In other words, 

‘shown’ will have to be read up to mean ‘proved’ 

but only to the extent of preponderance of 

probability. Thereafter, the word ‘deemed’ used in 

that Section is to be read down to require an accused 

to prove his innocence, but beyond reasonable 

doubt. The ‘deemed’ culpability of the accused 

leaving no room for the accused to prove innocence 

was, accordingly, read down to a strong 

‘presumption’ of his culpability. However, the 

accused is required to dislodge this presumption by 

proving his innocence beyond reasonable doubt as 

distinct from preponderance of possibility.” 

It is further observed that: 

 “The defence has failed to comply with Section 113-

B of the Evidence Act. The accused being charged 

of the commission of a dowry death ought to have 

entered the witness box themselves.” 

Another two Judges Bench of the Supreme Court in case of Maya 

Devi and anr. v. State of Haryana, AIR 2016 SC 125 reiterated  the 

reverse onus notion as under: 

 “The key words under Section 113B of the Evidence Act, 

1872 are “shall presume” leaving no option with a court but 

to presume an accused brought before it of causing a dowry 

death guilty of the offence. However, the redeeming factor 

of this provision is that the presumption is rebuttable. 

Section 113B of the Act enables an accused to prove his 

innocence and places a reverse onus of proof on him or her. 

In the case on hand, accused persons failed to prove beyond 

reasonable doubt that the deceased died a natural death.” 
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A three Judges Bench of the Supreme Court in case of V.K. 

Mishra & anr. v. State of Uttarakhand, AIR 2015 SC 3043 relied the 

dictum of law laid down in case of Sher Singh (supra). 

The present scenario of law may, thus, be summarised as 

follows: 

(1) The composite effect of deeming provision in section 304-B 

of IPC and legal presumption provided in section 113-B of 

the Evidence Act is to place “reverse persuasive burden” on 

the accused. 

(2) The deeming legal fiction created by section 304-B of IPC read with 

the statutory presumption mandated by section 113-B of the Evidence 

Act and use of word ‘shown’ in section 304-B IPC have following 

legal effect: 

(i) The prosecution can discharge the initial burden to prove 

the ingredients of section 304-B of IPC by 

preponderance of possibilities. 

(ii) If the prosecution succeeds in establishing the essential 

ingredients of the offence by evidence, the presumption of 

innocence of the accused is replaced by assumption of guilt of 

accused. 

(iii) Once the prosecution succeeds in proving essential 

ingredients of the offence by preponderance of 

probabilities, the Court is left with no option but to 

presume the accused guilty of offence of dowry death 

unless the presumption is rebutted by proof of innocence 

beyond reasonable doubt. 

(iv) The accused would be required to produce evidence to 

prove his innocence beyond reasonable doubt as distinct 

from mere preponderance of probabilities.  

 

•  
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/kkjk 29 ,oa 30 ySafxd vijk/kksa ls ckydksa dk laj{k.k 
vf/kfu;e] 2012% oS/kkfud fLFkfr* 

çnhi dqekj O;kl 
ftyk ,oa l= U;k;k/kh'k] /kkj 

 
  nkaf Md fof /k 'k k L= dk  ewyHk wr f l)kar ; g  gS f d  vf Hk ;k stu d ks mld k 

e ke yk  ;qf ä &; qä lansg  ls ijs çek f .k r djuk gksrk  g SA dHkh &dHkh  vijk /k ,slh 

if jf LFk f r; ksa e sa f d;k  tkrk  gS vk Sj ,sls i h fM+r ds lk Fk  f d; k  tk rk  g S fd 

vf Hk ;k st u ds f y, çe k .k  yk uk  yxHk x vlaHk o gk s tk rk gSA fo /k kf ; dk us blh 

df Bukb Z d ks /; k u esa j[ k rs g q, mi/kk j.k k vksa ds ck js e sa O; oLFk k  d h  g SA ;s 

mi /k k j. kk ,a rc ykxw gksrh  gSa t c vf Hk ;k st u dqN e wyHk wr rF;  LFk k f ir d j nsrk 

g SA mlds ck n [kaMu dk  Hk k j vf Hk ;qä  ij varfjr g k s tk rk  g SA /kk jk  29 ,oa /kk jk 

30 ySaf xd vijk /k k sa ls ck ydksa dk  laj{ k . k  vf /k f u;e ] 20 12 ¼,rf Le u~ i'pk r~ 

^vf /k f u;e ] 20 12* ½ e sa mi /kk j. k k fo"k ;d çk o/k k u f d;s x;s g SaA  

  vf /k f u; e ] 2 01 2 dh /k k jk  29 , oa /k k jk 30 bl ç dk j gSa& 

/kkjk 29- dfri; vijk/kksa ds ckjs esa mi/kkj.kk & tgka f dlh 

O; f ä dk s bl vf /k f u;e  dh  /k k jk  3 ] /kk jk  5 ] /k k jk  7]  /kk jk  9 ds 

v/k h u fdlh  vi jk /k  dks djus ; k  nq"çsj.k  djus ;k  mldks djus d k  

ç; Ru djus d s f y, vf Hk ;ksf tr f d; k  x;k  g S o gka f o'k s"k  U ;k ;k y; 

rc rd ; g  mi/kk j.k k  d jsxk  fd  ,sls O; f ä us] ; Fk k f LFk f r] o g 

vijk /k  f d; k  g S] nq"ç sj. k  f d ;k  gS ; k  mldks d jus dk  ç; Ru fd ;k 

g S t c rd f d b ld s f o:) lkf cr ugha d j fn; k tk rk g SA 

/kkjk 30- vkijkf/kd ekufld n'kk dh mi/kkj.kk & ¼1 ½ bl 

vf /k f u; e ds v/k h u f d lh  vijk /k ds f y, vf Hk ;kst u esa]  t ks 

vf Hk ;qä  dh  vksj  ls vk ijk f /kd  e kuf ld f LFk fr dh  vi s{kk  djrk 

g S] f o'k s" k  U ;k ;k y;  , slh  ek uf ld n'kk  dh  fo|e k urk  dh  mi/kk j.k k 

djsxk ] f dU rq vf Hk ;qä  d s f y, ; g  rF;  lkf cr djus ds f y, 

                                                
* Published in Part I, JOTI Journal December 2019 
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çf rj{ kk  gk sxh fd ml vf Hk ;kstu e sa f dlh vijk /k  ds : i esa 

vk jk sf ir —R; ds lac a/k  esa mld h ,slh  ek uf ld n'kk  ugha Fk hA 

¼2½ bl /k k jk  ds ç; kstuk sa ds f y, f dlh  rF;  d k  lkf cr f d;k 

tk uk  dsoy rHkh  dg k  tk ,xk  t c f o 'ks"k  U ; k;ky;  mlds ; qf ä ;qä  

lansg  ls ijs f o|e k u gksus ij f o'ok l djrk  g S vk Sj dso y rc ug ha 

tc bldh fo|ek urk  laHk k O;rk  dh çc yrk }k jk  LFk k fir g ksrh  g SA 

  Li"Vhdj.k & b l /kk jk  esa vk ijk f /kd e k uf ld n'k k  ds varxZr  

vk 'k ; ] gsrqd]  fd lh  rF;  dk  Kku vkSj f d lh  rF;  esa f o'o k l fd, 

tk us dk dk j.k  Hkh  gSA 

vf/kfu;e] 2012 ds v/khu mi/kkj.kkvksa dh ç—fr 

  tks mi/k k j.k k ,a U ;k ;k y;  ds f oosdk f /k dk j dk  f o"k;  gk srh  gSa os rF;  dh 

mi /k k j. kk ,a gSa t Sls /k k jk  1 14  Hkk jrh ; lk {;  vf /kf u;e ]  1 872 ds v/k h u mi/kk j. kk A 

ysf d u tks mi /k k j. kk ,a vk Kkid gksrh  g Sa mUg sa f of /k dh  mi/kk j.k k dg k  tk rk gS 

tSls /k k jk  13 9 ijØ k E; f y[ kr vf /k f u; e ] 18 81  ds v/k h u mi/k k j.kk A vf /kf u; e ] 

201 2 dh  /kk jk  29 , oa 3 0 ds v/k h u mi/kk j.k k ,a vk Kk id Lo :i dh  g S vFk kZr~ ; g 

f of /k  dh  mi/k k jk .kk ,a g SaA vf Hk ;kst u } k jk  çk Fk fe d  rF;  f l) f d; s tk us ij  

U; k ;k y;  mi /kk jk .kk  djus d s f y; s ck /;  g SaA mi /k k j. kk vksa d h  vk Kkid ç— fr dks 

U; k ;k y; dks /; k u e sa j[ k uk  pkf g ,A 

/kkjk 29 ,oa /kkjk 30 fdu vijk/kksa ij ykxw gksrh gS\ 

  /k k jk  2 9 ls g h  ; g  Li"V g S f d blds v/k h u mi /k k j. kk  vf /k f u; e ]  20 12 

dh  /k k jk  3] 5]  7  vk Sj 9 e sa if j Hk k f "k r vijk /k  Øe 'k %  ços'k u ySaf xd  ge yk ] xq#Ùk j 

ços'k u ySaf xd  g e yk ]  ySaf xd  ge yk  , oa xq#Ùkj ySaf xd  g e yk  ds vi jk /kk sa ,oa 

mud s nq"çsj. k  vk Sj ç; Ru ds ck js e sa yk xw g ksrh g S tk s Øe 'k%  vf /kf u;e  dh  /kk jk 

4] 6 ] 8] 1 0]  17 ,oa 18  e sa naMuh ;  g SaA 'k s"k  vi jk /k ksa ds ck js e sa /k k jk  2 9 dh 

mi /k k j. kk yk xw ug ha g ksrh g SA 

  /k k jk 3 vkSj /k k jk  5 esa if jHk k f "k r ^ços'k u ySaf xd ge yk * vk Sj ^ xq#Ùk j 

ços'k u ySaf xd  g e yk * ds vi jk /k k sa esa vf /k fu; e dh  /kk jk  30  dh mi/kk j. k k ykxw 

ugh a g k sxh  D;k saf d vf /kf u ;e  dh  /k k jk  3 0 ^vkijk f /kd e kuf ld n'k k*  dh  mif LFk f r 
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dk  ç ko/kk u djrh  gS vk Sj /k k jk  30  ds Li "Vh dj.k  esa vk ijk f /k d ek uf ld  n'kk  ds 

varxZr vk 'k ; ] gsrqd]  fd lh  rF;  d k Kku vkSj f d lh  rF; esa f o'ok l ;k  f o'ok l 

f d, tk us dk  d k j. k  g ksus dk  çk o/kk u g S t cf d  /k k jk  3  vk Sj 5 e sa i f jHk kf " k r 

^ços'k u ySaf xd ge yk*  vkSj ^ xq#Ùk j ços'k u ySaf xd  ge yk*  ds f y, fd lh  Hkh  ç dk j 

dh  vk ijkf /kd  ek uf ld n 'k k  vFk kZr~ vk 'k ;  ; k Kk u ; k  gsrqd ; k  fo'ok l djus 

ds d k j.k g ksuk vk o '; d ugh a gSaA  

  bl çdk j tg ka /k k jk  29  dh  mi/k k j.k k  dsoy /k k jk  3 ] 5 ] 7 vk Sj 9  e sa 

if jHk k f "k r vijk /kk sa i j yk xw g ksrh  gS]  'k s"k  vijk /k ksa i j /k k jk 29 yk xw ug ha g ksrh  g S]  

ogha /k k jk  30  dh  mi/k k j.k k  vf /kf u;e  dh  /kk jk  3 vk Sj 5  e sa if jHk k f "k r vi jk /k k sa ij 

yk xw ugha g ksrh  g S] 'ks"k  vi jk /kksa ij yk xw g k srh gSA 

/kkjk 29 ,oa /kkjk 30 ds ykxw gksus dh 'krsaZ 

  /k k jk  29 dk s i<+us ls çk Fkf ed  :i  ls ,slk  çrhr gk srk  g S fd vf Hk ;qä  dks 

vf Hk ;k sf tr d jrs g h  ;g  mi/kk j.kk  yk xw g ks t krh  g S ysf du f LFk f r ,slh  ugha g SA  

vf Hk ;k st u dk s çk Fkf ed  rF; LFk k fir  djus gk srs g Sa] rHk h  /k k jk 2 9 d h mi/kk j.k k 

yk xw g ksrh  g SA /k k jk  30 dsoy vk ijk f /kd ek uf ld f LFkf r dh  vis{k k  d jrh gS vk Sj  

bld s f y, Hkh  çk Fkfe d rF;  vf Hk ;k stu dk s LFk k f ir d jus g ksrs gSaA mnkg j. k  ds 

f y,]  /k k jk  8 d ngst çf r"ks/k  vf /k f u; e ] 19 61 e sa Hk h  blh  ç dk j d h  mi/kk j.k k  dk 

çk o/k ku gS tk s bl çdk j gS:& 

8d-  dqN ekeyksa esa lcwr dk Hkkj & 

tgka d ksbZ O; f ä  /k k jk  3  ds v/k h u dk sbZ ng st ysus ; k  ng st dk 

ysuk  nq" çsf jr d jus ds f y, ;k  /kk jk  4  ds v/ k hu ng st  e kaxus ds 

f y, vf Hk;k sf tr fd;k  tk rk  g S og ka ; g  lk fcr djus dk  Hk k j mlh 

ij g ksxk  fd mlus mu /kk jk vksa d s v/k h u dk sb Z vi jk /k  ug ha f d;k 

g SA 

  bl çk o/kk u esa Hk h vf Hk; qä dks vf Hk ;ksf tr djus ds ck n mi/k k j.k k  ysus ds 

çk o/k ku g Sa ysf du ek uuh;  dukZVd  mPp U ;k;k y;  dh  iw. k Z ih B us U ;k ;–" Vkar 

gfj dqekj fo:) LVsV] ¼1994½ Mh,elh ¼dukZVd½ ¼iw.kZihB½ e sa çf rik f nr 

f d; k  gS f d  /kk jk  8d dks /; k uiwoZd  i<+us ls ; g  nf 'k Zr g ksrk  gS f d vf Hk ;qä  dks 
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/k k jk  3  ,oa 4 vf /kf u;e ] 1961 ds vijk /kksa e sa vk jk sf ir f d; k x;k  gS]  e k = bl 

dk j.k  çk jaf Hk d Hkk j] t ks vi jk /k  ds ?k Vd  lk f cr d jus dk  vf Hk ;k st u ij jg rk 

g S] o g  le kI r ugh a gk srk  gSA  /k k jk  8d dks /k k jk 2 e sa of .k Zr n gst dh  if jHk k "kk  ds 

lk Fk  i<+uk pkf g,A 

  bl çdk j /k k jk  8d  ng st çfr"ks/k  vf /k f u;e ] 196 1 e sa nh  xbZ mä 

mi /k k j. kk  i j f opk j djsa tk s /k k jk  29  vf /kf u;e]  20 12  ds le k u g S] rc Hkh  mä 

U; k ; –"Vkar g f j dqe k j ds vuqlk j vf Hk ;k stu ij çk jaf Hkd rF;ksa dk s çe kf .k r djus 

dk Hkk j g ksrk  gS tks /k k jk 8d dh  mi /k k j. kk  ds dk j. k  lek Ir ug ha gk srk  g SA  bl 

f of /kd f LFk fr ls ek xZn'k Zu ysus ij Hk h  ;g  d gk tk  ld rk  gS f d çk Fk fe d rF; ksa 

dk çe k .k Hkk j lnSo vf Hk ;kstu ij jg rk g SA  

  U; k ; –"Vkar uohu Mh- ckfj;s fo:) LVsV v‚Q egkjk"Vª] 2018 

lhvkj,yts 3393] ea< + ck Ecs mPp  U ; k ;k y;  us ; g  çf rik f nr f d ;k  gS f d /k k jk 

29 vf /k f u; e ] 2 01 2 dh  vf Hk ;qä  ds f o: ) mi/k k j.k k  f ujis{ k  ugha g S cf Yd 

[ kaMu; ksX;  gSA ; g  mi/kk j.k k  rc yk xw g ksrh  g S tc vf Hk ;k stu çFke r%  çk Fk fe d 

rF;  LFk kf ir djus e sa le Fk Z gk s tk rk  gSA  bl laca/k  esa f u.kZ;  dk  pj. k Øe kad 17 

voyk sd uh ; g SA 

  çk jaf Hk d rF; ksa e sa lo ZçFk e  bl lac a/k  e sa f u"d" kZ nsuk  pk fg ,  fd  D ; k 

ihf M+r ?k Vuk  ds le ;  ^ck yd*  Fk k  ;k  Fkh\  ;k ?k Vuk ds le ;  ihf M+r d h vk ;q 

D; k 1 8 o"kZ ;k b lls d e Fkh\  

  U; k ; –"Vkar fel bZjk }kjk M‚- eatwyrk fo:) LVsV] ,ulhVh 

nsgyh] ,vkbZvkj 2017 ,llh 3457] ds vu qlk j /k k jk  0 2 ¼1 ½¼Mh ½] vf /kf u;e ] 

201 2 ds vuqlk j ^ck yd*  ls rk Ri;Z mld h Hkk Sf rd  vk ;q ls g S u fd e kuf ld 

vk ; q ls g SA 18  o"kZ rd dh  vk ;q dk  O; fä  ckyd  dh  if jHk k "k k  e sa vk rk  gSA  vk ;q 

ds f u"d "kZ ds ck n vijk /k  dks çe kf .k r djus ds f y, nh  xbZ lk { ;  ij f opk j 

djuk  pkf g, A 

  bl çdk j U;k ;k y;  ds f y,  ;g  vk o '; d  gS f d bu mi/kk j. k k vk sa d ks ysrs 

le ;  ig ys vf Hk ; kstu dh lk {;  ij fopk j d jsa vk Sj ; g  ns[ ksa f d D; k vf Hk; kst u 
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us çk Fk fe d rF;  LFkk f ir d j f n, gSa]  mlds ckn f u.kZ;  esa mi/k k j. kk  dk mY ys[ k 

djrs gq, mls ysus ds ck js esa mYys[k  d jsaA 

[kaMu ds Hkkj dk Lrj  

  /k k jk  3 0 ¼2½ ls ; g Li"V g S f d vf Hk; qä dks ; qf ä ; qä lansg  ls ijs ; g 

çek f .k r djuk  gksrk  g S f d vijk /k  dk f jr d jus e sa mld h  vk ijk f /kd ek uf ld 

f LFk f r ug h a Fk hA vr%  /kk jk  3 0]  vf /k f u;e ] 2 012 d h  mi/k k j.kk  dks [ k af Mr djus 

dk Hkk j ; qfä ;qä  lansg  ls ijs Lrj d k  gksrk  g SA ç'u ; g mRiU u gk srk  g S fd 

D; k  /kk jk  2 9 dh  mi/k k j. kk  ds [ kaMu dk  Hk kj Hk h  blh  Lrj d k g ksuk  pk fg, 

tcfd /kk jk 29 esa /k k jk 30 ¼2 ½] d s lek u dksb Z çk o /k ku ug ha gS\  

  /k k jk  30  dh  mi/kk j.k k  vf /k f u; e  d h  /kk jk ,a 7] 9]  11 ] 13]  15 ] 16]  ,o a 18  

e sa of . kZr vijk /k ksa ij yk xw g k srh  g Sa] /k k jk  3  vk Sj  5 e sa if jHk k f "k r vijk /k ksa ij  yk xw 

ugh a g k srh g SaA 

/k k jk  3 e sa if jHk kf "k r  ^ços'k u ySaf xd  g e yk*  dk  naM /k k jk  4  e sa g S] tk s çk o/kk u bl 

çdk j g S% &  

/kkjk 4- ços'ku ySafxd geyk ds fy, naM & tks dksbZ ços'k u 

ySaf xd  g e yk  djsxk ] og  nk suksa esa ls f d lh  Hk k af r ds dk jk ok l ls] 

f tldh  vof /k  nl o "k Z ls de  d h  ugha g k sxh  f dU rq tk s vk th ou 

dk jk ok l rd  d h  g ks ldsxh ] naf Mr f d ;k  tk ,xk  vk Sj t qe k Zus ls Hk h 

naMuh ; g ksxkA 

  /k k jk  5  esa i f jHk k f "k r ^xq#Ùk j ço s'k u ySaf xd g e ys*  dk  naM /k k jk  6  esa g S]  

tks çk o/k k u bl çdk j gS: & 

/kkjk 6- xq#rj ços'ku ySafxd geys ds fy, naM & tks dk sbZ] 

xq#rj ço s'k u ySaf xd g e yk  d jsxk  og  dBk sj d k jk ok l ls f tldh 

vof /k  ch l o" kZ ls de  dh  ug ha gksxh  f dU rq t ks vk th ou dk jk ok l] 

f tldk  vf Hkçk;  ml O; f ä  ds 'k s"k  çk —r th oudk y ds f y, 

dk jk ok l g ksxk ]  rd  dh  g ks ld sxh ] naf Mr f d ;k tk ,xk  vk Sj tqe kZus 

dk Hk h nk ;h  gksxk  ;k e `R;q ls naf Mr fd;k  tk ,xk A 
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  bl çdk j /k k jk  3 vkSj 5  e sa of .k Zr vijk /k k sa dk  naM vk Sj /k k jk  7  vk Sj 9 e sa 

of .k Zr vijk /k k sa dk  Hk h  naM vf /k f u ;e  ds 'k s"k  v ijk /k k sa ls vf /k d g S f tu ij /k k jk 

30 yk xw gksrh  g S ft lesa [k aMu dk Hkk j ; qfä ;qä  lansg  ls ijs Lrj d k  g SA ,sls e sa 

vf /k d  xaHk h j vijk /k  dh  mi /k k j. kk  ds çk o/kk u /k k jk  29 esa çe k .k Hkk j d k 

Lrj] ,d  lk e k U;  çKk ok u O; fä  dh  rjg  f o pk j d jsa rk s] ; qf ä ;qä  lansg  ls ij s 

Lrj dk  gh  gksuk  pkfg ,] pkg s /kk jk  29  ds lk Fk  /kk jk  30  ¼ 2½ dh  rjg  dk sbZ 

çk o/k ku u Hkh  tk sM+k  x;k  g ksA vr% ] /k k jk  29 dh  mi/kk j.k k  e sa ç k Fk f e d rF; 

LFk k f ir gks tk us ds ck n vf Hk ;qä  ij tks [k aMu dk  Hk k j gksrk  gS] o g 

vf /k laHk kouk vksa dh  ç cyrk  ds Lrj dk  u g ksdj ; qf ä ;qä  lansg  ls ijs d s Lrj  

dk g ksuk pk fg ,A 

  bld s vf rf jä  U; k; –"Vk ar txj flag fo:) LVsV v‚Q fgekpy 

çns'k] 2015 ¼2½ vkjlhvkj ¼fØfeuy½ 320 ¼,pih½] esa ; g  çf rikf nr f d ;k 

x; k  gS f d  ; g  LFk kf ir fof /k  g S f d  U; k ;k y;  vo; Ld dk  laj{ k d  g k srk  gS 

vk Sj ; g  Hk h  LFk kf ir f of /k  gS f d  tg ka nks vFk k ZU o; u laHk o gksa o g ka U ; k;k y;  dks 

U; k ; fg r e sa og er e kuuk  pkf g, t ks vo; Ld ds f gr dk  gk sA 

D;k tekur ds Lrj ij Hkh ;s mi/kkj.kk,a ykxw gksrh gSa\ 

  U; k ; –"Vkar LVsV v‚Q fcgkj fo:) jktcYyo çlkn mQZ jktcYYo 

çlkn ;kno] 2017 ¼1½ ,,uts ¼,llh½ ¼lIyhesUV½ 10% ,vkbZvkj 

2017 ,llh 630] esa e k uuh ;  mPp U ; k; k y;  u s vf Hk ; qä  dks t e k ur çn ku dh 

Fk h ]  f tls e k uuh ;  lok sZPp  U ; k ;k y;  us f ujLr dj f n; k  vk Sj b l e k e ys e sa 

e k uuh;  loksZPp  U ; k ;k y;  us ; g  vf Hk f yf [k r fd ;k  f d mPp U ; k; k y;  us f of /k 

dk  ,d  lk /k k j. k  dFk u fd vf Hk; qä  dks f unk sZ"k  le >k  tk rk  gS t c rd f d 

vijk /k  çe kf .k r u gk s tk, ] d jrs le ; /k k jk  2 9 vf /k f u; e ] 201 2 ds çk o/kk uksa d k s 

f opk j esa ug ha f y;kA 

  bl çdk j e k uuh;  lok sZPp U ; k ;k y;  ds mä  dFk u ij f opk j djsa rks bu 

e ke yk sa e sa te k ur ds Lr j i j Hk h  /k k jk  29  dh mi /k k j. kk  f opk j e sa ysuk  pk fg , 

vk Sj b l U ; k; –"Vk ar ls e k xZn'k Zu ysrs g q, /k k jk  30  dh  mi/k k j. k k  Hk h  fopk j e sa yh 

tk uh pkfg ,A 
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  bl ek e ys e sa ek uuh ;  lo ksZPp U; k ; k y; us tek ur dk s f ujLr fd;k ] tks 

vio k n Lo:i if jf LFk f r;k sa esa g h  fd ;k  tk rk g S vk Sj ml t e k ur fujLrh  d s 

lk Fk  /k k jk  29 dh  mi/k k j.kk  dk s f opk j esa u ysus d ks mf pr ug ha e k ukA  bu rF; ksa 

ds çdk 'k  esa ; g  lqjf { k r : i ls dg k  tk  ldrk  gS f d te kur ds Lr j ij Hk h 

/k k jk 29 vkSj /k k jk  3 0 dh mi/k k j.kk ,a /;k u esa j[ kuk pk fg ,A 

fofo/k  

1- U; k ; –"Vkar fNrq flag xkSM+ fo:) LVsV v‚Q ,e-ih-] vkbZ,yvkj 

¼2015½ ,eih 1343 ¼Mh-ch-½] ds e k e ys esa vf Hk ;qä  5 ls 6 o"k Z dh 

vf Hk ;k sä zh  dks mlds ?k j ds vanj ys x;k A vf Hk ;qä  us mldk ik ;tke k 

vk Sj mldh  iSaVh  mrk j nh  Fkh  vkSj mls i yax i j mB k  j[ k k Fk kA  bu rF;ksa 

ds çdk 'k  esa /k k jk  30 vf /kf u; e ] 2012 ds rgr ; g mi/kk j. kk  yh xbZ f d 

f d; k  x; k  ge yk  ySaf xd vk 'k;  ls Fk k  vk Sj vf Hk ; qä  d ks /k k jk  8 ds r g r 

nks"k f l) f d ;k  x;k A ços'k u ySaf xd  g e yk  çek f .k r ug ha e k uk  x;k  FkkA 

bl e ke ys e sa vf Hk ; k säzh  ds /k k jk  1 64  na- ç- la-  ds d Fk u Hk h  ys[ k c) ug ha 

f d, x, Fk sA pwaf d vuqla/k k u vf /k dk jh  ds v uqlk j vf Hk ; ksä zh  cksyus e sa 

vle Fk Z Fk h ] ,sls e sa mlds d Fk u ys[ k c) u djus d k  d ksbZ ç f rdwy çHk k o 

ugh a e k uk x; kA 

2- dHkh &dHk h  vf Hk ;qä  çk jaf Hkd Lrj ij g h  vk ijk f /k d e u%f LFk f r dk  vHk ko 

dk  i {k  j[ k rs g q,  mUe kspu dh  ekax djrk  gS ysf d u ;s rF;  çk jaf Hk d Lrj  

ij f u. kh Zr ugha f d , tk  ldrs g SaA  ; s rF;  nksuk sa i{ kksa d k s muds i{ k 

le Fk Zu esa lk { ; dk  volj nsus ds ck n xq.k &nks" k  ij gh  f ujk —r fd, tk 

ld rs g SaA bl laca/k  e sa U; k ; –"Vkar t xj f lag  f o:) LVsV v‚ Q f g e k py 

çns'k ]  ¼iwo ksZä ½ voyksdu h ; gSA  

3- /k k jk  30  ds rg r vf Hk ;qä  ij ; s Hkk j g ksrk  g S f d og  ;g  çek f .k r djs f d 

mldh  vkijk f /k d e u% f LFk f r ug h a Fk hA bl laca/k  esa mä  U; k; –"Vkar txj 

f lag voyk sduh; gSA 

4- U; k ; –"Vkar lkxj nhukukFk tk/ko fo:) LVsV v‚Q egkjk"Vª] 2018 

lhvkj,yts 4271] ckEcs mPp U;k;ky;] esa ; s çf rikf nr f d;k  x;k  gS 
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f d i {kk sa ds e /; ?k Vuk  ds ,d f nu ig ys f o ok n gqvk  Fk k  ftl rF;  dh 

iqf "V cpko lk {k h  us dhA  ?k Vuk  ds le ;  vf Hk ; qä  mlds if jok j ds 

lnL; k sa ds lk Fk  lRlax esa mif LFk r Fk k ] ;s rF;  vU ;  cpk o lk { kh  us 

LFk k f ir fd;k  Fk kA e sf Mdy lk {;  ls ^ySaf xd ge yk ^ n f 'kZr ugha g k srk Fkk A 

vk g r  ds diM+ksa ij jä  ; k  o h ;Z d s dksb Z f u'k ku ug ha ik ;s x; s Fk s] , sls e sa 

/k k jk 29 dh mi/kk j. k k [ k af Mr g ksu k ek uk  x;k A 

5- U; k ; –"Vkar lqczeU;e fo:) LVsV] 2017 lhvkj,yts 946 ¼Mh-ch-½] 

eækl mPp U;k;ky; d s e k e ys e sa ^ç os'k u ySaf xd g e yk ^ dk  vk jksi Fk kA 

vf Hk ;qä  ds f o: ) /kk jk  2 9 dh  mi/k k j.kk  yh xbZ Fk h  f t ls vf Hk ; qä  us 

çR; {k  ;k  if jf LFk tU;  lk { ; ls [ kaf Mr ugha f d; k Fk kA v[ k af Mr mi/kk j.k k 

ls nks"k f lf ) dk  le Fk Zu gksuk  ik;k  x; kA fu. kZ;  pj.k  27 voyk sduh ; g SA 

6- U; k ; –"Vkar baæ dqekj ç/kku fo:) LVsV v‚Q flfDde] 2017 

lhvkj,yts 4066 flfDde mPp U;k;ky;] ds e k e ys e sa 5  o" k hZ;  

vo; Ld ds lk Fk  vf Hk ;qä  us ^xq#rj ySaf xd  g eyk ^ nqdk u ds vanj d k f jr 

f d; k Fkk A ck y laj{ k . k  vf /kdk jh  ds le {k  vkg r us iwjh  ?k Vuk crk bZ Fk h 

vk Sj nk s iwoZ dh  ?kVuk ,a Hk h  crk bZ Fk haA NksVs f ojk s/kk Hkk l eg Roiw.k Z ugha e k us 

x; s FksA  vf Hk;qä  ds f o: ) ^ xq#rj ySaf xd g eyŝ  dh  mi /k k j. kk  /k k jk  29] 

vf /k f u; e ] 2 012  ds rg r yh  xbZA çFk e  lwpuk  çf rosnu e sa 17  f nu dk 

f oyac  ?kk rd ugh a e kuk x; kA f u.kZ;  pj. k  10 voyk sduh ; g SA  

7- U; k ; –"Vkar ijs 'k  e ksany f o: ) LVsV v‚ Q osLV  caxk y] 2 01 6 lh vk j, yts 

509 1]  dydÙkk  mPp U ;k ;k y; ] ds e k e ys e sa vf Hk ;qä  i j lk {;  ds vk /kk j 

ij vk g r ds d iM+ksa d s mij ls futh  vax Nwuk LFk k f ir gqvk  Fk k A /k k jk  29 

vf /k f u; e ] 2 01 2 dh mi/kk j.k k yh  xbZA f u.kZ;  pj.k  11  voyksduh ; g SA 

8- U; k ; –"Vkar n'kjFk fo:) LVsV] 2018 lhvkj,yts 4226 Mhch] 

eækl mPp U;k;y;] d s e k e ys e sa 7 o"k h Z;  yM+dh  ds lk Fk  vf Hk ;qä  ij 

ySaf xd  g e yk  dk f jr djus vk Sj mld h  g R; k  ds vf Hk ;k sx Fk sA  vf Hk ;qä  ds 

e ksck bZy Qk su e sa v' yh y oh f M;ks vk Sj  v'yh y lk e xzh  dh  f g LVªh  Fk h 

vf Hk ;qä  v'yh y lk e xzh  ns[k us dk  vH; LFk  ik ;k  x; k  Fk k  vk Sj mlus 
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vf Hk ;qä  ijh { k .k  e sa Hk h  v'yh y lk e xzh  ns[k us d s rF;  Loh d k j f d, FksA 

g srqd LFk kf i r g qvk  Fk k A vf Hk ;qä  dh  vkijk f/k d e k uf ld voLFkk  dh 

mi /k k j. kk  yh  xbZ Fk h  f tls [ kaf Mr djus e sa vf Hk ;qä  vlQy jg k  Fk kA 

f u.kZ;  pj. k 1 02 ] 1 04 ,oa 1 05 voyk sduh ; gSaA 

9- U; k ; –"Vkar uhe r'ksfjax ysIpk fo:) LVsV v‚Q flfDde] 2017 

lhvkj,yts 3168] flfDde mPp U;k;ky;] e sa ; g çfrik f nr fd ;k 

x; k  gS f d vf Hk ;qä  ds fo :) vo ;Ld vk g r dks ^ lnk s" k  vo jks/k ^  djus 

vk Sj ^ ços'k u yS af xd g e yk ^ dkf jr d jus dk  vf Hk ; ksx Fk k A vk g r d s ik yd 

vk Sj nk s vU ;  xo k g  vkg r dks <wa<us f udysA  vk gr f e yhA  mlus vf Hk ; qä 

ds f o:) ?k Vuk  dk  o.k Zu f d; kA diM+k sa ij jä  ik ;k  x;k  f tldk  vk g r 

ds CyM xz wi ls  f e yk u gqvk A vk gr 7 o"k h Z;  vo ; Ld  Fk h A /kk jk  2 9 d h 

mi /k k j. kk yh xbZ o vf Hk; qä dh nks"k f lf ) mf pr ek uh xbZA 

10-  U; k ; –"Vkar vPpqr rqjh mQZ ckckrw fo:) LVsV v‚Q vle] 2019 

lhvkj,yts 1235] xksgkVh mPp U;k;ky;] ds e ke ys esa 11 o"k hZ;  

vk g r ds lk Fk  mld s firk  }k jk  ^ySaf xd g e yk ^  djus dk  vf Hk ;k sx FkkA 

vk g r  vk Sj mld h  e k rk  us lk {;  nh A >wBk Qalk u s d k  dk sbZ gsrqd ug ha 

Fk kA  /kk jk  2 9 vk Sj 3 0 vf /k f u;e  dh  mi/k k j. kk ,a yh  xbZA nks"k f lf ) mf pr 

e k uh xbZA  

11-  U; k ; –"Vkar fnus'k pan fo:) ,ulhVh fnYyh] 2019 ,llhlh 

v‚uykbZu fnYyh 7802] ds e k e ys e sa vf Hk ; qä  ds f o: ) /k k jk  2 9 d h 

mi /k k j. kk yh xbZA ^ços'k u ySaf xd  ge yk ^ çek f .kr ik ;k x;kA 

12-  U; k ; –"Vkar y[kik nksjth reax fo:) LVsV v‚Q flfDde] nkafMd 

vihy 33@17 fujk—r fnukad 21-02-2019] flfDde mPp 

U;k;ky;] ds e k e ys e sa vf Hk ; qä  d s f o: )]  vo; Ld  vk g r d ks t ks Ldwy  

ds ck n vk  jgh  Fk h  taxy e sa ys t k us vk Sj ml ij y Saf xd ge yk  dkf jr 

djus d s vf Hk ; ksx Fk k  vk g r us f oLrk j ls ?k Vuk  c rk bZ vk Sj vf Hk ; qä 

ds }k jk  iwoZ esa Hk h 4  vo ljksa ij ySaf xd  g eyk  dkf jr djuk cryk ;kA 

vk g r  ds f e =x.k ] tk s mldh  ryk 'k  e sa vk ; s Fk s] mU g ksau s Hk h  ?k Vuk  d h  iqf "V 
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dhA dsoy –';e k u pksVsa vk g r ds 'k jh j ij u g k suk vk jk si  dks vlR;  

çek f .k r ugh a djrh aA vk g r ds di M+k sa ij 'k qØk. k w ik ;s x; sA vf Hk ;qä  /kk jk 

29 vk Sj 30  dh  mi /kk j. k k ,a [ kaf Mr d jus e sa vl Qy jg k A nk s"k f lf ) mf pr 

ik bZ xbZA 

13-  U; k ; –"Vkar LVsV v‚Q ,e-ih- fo:) xaxkjke vfgjokj] 2016 y‚ 

lwV ¼,eih½ 1248] d s e k e ys esa f o 'k s"k  U; k ;k /kh 'k  ds le {k  /kk jk  3 02] 

511 ] 450  ,oa 35 4 Hkk- na- la-  ,oa /k k jk  18  vf /kf u; e ]  2 012 dk  vf Hk;k sx i= 

is'k  fd;k  x; kA  f o'ks"k  U ;k; k /k h 'k us vuqla/k k ud rkZ dk s vf Hk; ksxi= l{k e 

U; k ;k y;  e sa is'k  d jus ds f y,  ykSVk  f n; k  muds vuqlk j vf /k fu;e ]  20 12 

dk  dksbZ vijk /k  ug ha curk  Fkk A  ;g  çf rik fnr f d ;k  x;k  fd  mHk ; i{ k 

dks lqud j vk jk si f ojf pr d jrs le ;  ; g ns[ kk  tk  ldrk  Fkk  fd 

vf /k f u; e ] 2 01 2 dk  d ksbZ vijk /k  vk df "kZr g ksrk  g S ;k  ugh aA vf Hk; ksx i= 

yk SVk us esa U; k ; k y;  us =qf V dh  gS] ,slk ek uk  x; kA 

bl U ;k ; –"Vkar ls ; g  e k xZn'k Zu f y;k  tk  ldrk  g S f d fo'k s"k  U; k; k /k h 'k 

dks vf Hk ;ksx i = is'k  g ksus ds ckn mHk; i{k  dk s lqudj ;g  vf Hk er nsuk 

pk f g , f d vf /k f u; e d k vijk /k curk g S ; k ug ha c urk g SA  

14-  U; k ; –"Vkar lfpu fo:) LVsV v‚Q ,p-ih-] 2015 lh-vkj-,y-ts- 

¼,uvkslh½ 157  ¼,pih½] ds e ke ys e sa nks vf H k ;ksf äz; k sa ds /k k jk  16 4 na- ç-

la-  ds dFk uksa esa ?k Vuk LFk y ds ck js esa f ojks/k k Hkkl Fk sA  ; g çf rikf n r fd ;k 

x; k  f d  bu dFk uksa dk  mi;k sx f opk j. k  ds le ;  iqf "V ; k  [k aMu ds 

mí s';  ls f d; k tk ldrk  gSA te kur ds Lrj  ij bu dFk uksa dk mi; ksx 

mf pr ugha ek uk  x;k A 

bl çdk j U ;k ;k y;  ds le { k  te k ur ds le ; ; f n /kk jk  164  na- ç- la-  ds 

dFk uk sa dk s vk /k k j cuk dj rdZ f d , tk rs g Sa] rc b l f of /k d f LFk f r dks 

/; k u esa j[ k uk  pkf g,  fd  bu iwoZor h Z d Fk uk sa dk  ç; ksx vf Hk ; ksä zh  ds d Fk u 

dh iqf "V ;k  [ kaMu ds f y, fd ;k tk ldrk gSA 

milagkj 
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  /k k jk  29  ,oa 3 0 vf /k f u; e ]  2 01 2 dh  mi /k k j. k k ,a vk Kk id g SaA ;f n 

vf Hk ;k st u çk jaf Hk d rF;  LFk kf ir d j nsrk  g S rk s ;s mi/kk j. k k ,a ysu k vf uok ;Z 

g ksrk  g SA  /kk jk  29  dh  mi/kk j.k k ]  /kk jk  3]  5]  7 , oa 9  vf /k f u;e ] 2 01 2 esa of . kZr 

vijk /k ksa ,oa muds nq"çsj .k  ,oa ç; Ru ds vijk /k ksa ds ck js e sa yk xw g k srh  g Sa]  

vf /k f u; e  ds 'k s"k  vijk /k k sa i j yk xw ugha g ksrh  g Sa] og h a /kk jk  30 dh  mi/kk j.k k  /k k jk 

3 ,o a 5 esa of .k Zr vi jk /k k sa vk Sj muds ç ; Ru ,oa nq"ç s j. k  ds vijk /k ksa d s vyk o k 

vf /k f u;e  esa naMuh ;  'k s"k  vijk /k ksa ij yk xw g ksrh  gSaA  bu mi/kk j. kk vksa ds [ kaMu 

dk  Hk k j ;qf ä; qä  lansg  ds ijs Lr j dk  g ksrk  g SA te k ur ds Lrj i j Hk h  ;s 

mi /k k j. kk ,a /;k u esa j[ k uh g ksrh g SaA 

•  
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DIRECTIVES ISSUED BY SUPREME COURT FOR EFFECTIVE 

IMPLEMENTATION OF WITNESS PROTECTION SCHEME, 2018* 

 
Witnesses are important players in the judicial  system, who help the 

judges in arriving at correct factual f indings. The witnesses play a vital  role 

in facil itating the Court to arrive at correct f indings on disputed questions of 

facts and to f ind out where the truth l ies. They are, therefore, backbone in 

decision making process. It is for this reason that Bentham stated more than 

150 years ago that “witnesses are eyes and ears of justice”.  

This pr inciple appl ies with more vigor and strength in cr iminal cases 

inasmuch as most of such cases are decided on the basis of testimonies of 

the witnesses, part icularly, eye-witnesses, who may have seen actual 

occurrence/crime. Because of the lack of Witness Protection Programme in 

India and the treatment that is meted out to them, there is a tendency of  

reluctance in coming forward and making statement dur ing the investigation 

and/or to testify in Courts. These witnesses neither have any legal remedy 

nor do they are suitably treated. The present legal system takes witnesses 

completely for granted. They are summoned to Court regardless of their  

f inancial and personal  condit ions. Many t imes they are made to appear long 

after the inc ident of the alleged crime, which signif icantly hampers their  

abil ity to recall  necessary details at the t ime of actual crime. They are not 

even suitably remunerated for the loss of time and the expenditure towards 

conveyance etc. 

It hardly needs to be emphasised that one of the main reasons for 

witnesses  turning hostile is that they are not accorded appropriate 

protection by the State. It is a harsh real ity, particularly, in those cases 

where the accused persons/cr iminals are tried for heinous offences, or  

where the accused persons are influential persons or in a dominating 

posit ion that they make attempts to terrorize or intimidate the witnesses 

because of which these witnesses either avoid coming to Courts or refrain 

from deposing truthfully. This unfortunate situation prevails because of the 

reason that the State has not undertaken any protective measure to ensure 

the safety of these witnesses, commonly known as ‘witness protection’. 

Hon’ble Supreme Court had on several occations expressed its anguish 

over the pathetic state of witnesses turning hostile resulting in low rate of 

convictions in Sakshi v.  Union of India, (2004) 5 SCC 518, K. Anbazhagan v.  

Supt. of Police, (2004) 3 SCC 767 and State v.  Sanjeev Nanda, (2012) 8 SCC 450. 

Recently, in Ramesh Kumar and others v. State of Haryana, (2017) 1 SCC 529, 

the Supreme Court had noted some of  the reasons which make witnesses 

turn hostile and observed that:-  

 “It is a matter of common experience that in recent t imes 
there has been a sharp decl ine of ethical values in publ ic 
l ife even in developed countr ies much less developing 
one, l ike ours, where the ratio of decl ine is higher. Even 

                                                
*
  Published in Part II-A, JOTI Journal June 2019 
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in ordinary cases, witnesses are not incl ined to depose or 
their evidence is not found to be credible Courts for 
manifold reasons. One of the reasons may be that they do 
not have courage to depose against an accused because 
of threats to their l ife, more so when the offenders are 
habitual criminals or high-ups in the Government or close 
to powers, which may be pol it ical, economic or other 
powers including muscle power.” 

In Ramesh Kumar (supra), on the analysis of var ious cases, the following 

reasons were discerned which make witnesses retracting their statements 

before the Court and turning hostile: 

(i) Threat/Intimidation. 

(ii)  Inducement by var ious means. 

(ii i)  Use of muscle and money power by the accused. 

(iv)  Use of stock witnesses. 

(v) Protracted trials. 

(vi) Hassles faced by the witnesses during investigation and tr ial . 

(vii)  Non-existence of any clear-cut legislation to check hostil ity of 

witness. 

The Law Commission of India in its 198 t h Report titled “Witness 

Identity Protection And Witness Protection Programmes” has also 

suggested to bring a legislation on witness protection. However, no concrete 

action was taken. 

These issues were again raised in a petit ion f iled under Article 32 of the 

Constitution of India before Supreme Court in Mahender Chawla and Others v.  

Union of India and Others, AIR ONLINE 2018 SC 829, by the peti tioners who 

were vulnerable witnesses in var ious cases instituted against  godman 

Asharam and his son Narayan Sai. Hon’ble Supreme Court considered the 

ser iousness of the matter and has stepped into the shoes of legislature 

invoking Article 141 and 142 of the Constitution of India and has 

implemented the Witness Protection Scheme, 2018 prepared by the Central 

Government. 

Consider ing various directions issued previously, it has been held by 

Supreme Court that there is a paramount need to have witness protection 

regime, in a statutory form, which all  the stakeholders and al l  the players in 

the criminal justice system concede. At the same time no such legislation 

has been brought about. These considerations influenced the Court to issue 

directions implementing Witness Protection Scheme which should be 

considered as law under Article 141 of the Constitution t il l  a suitable law is 

framed. 

The directions are as follows : 

(i) This Court has given its imprimatur to the Scheme prepared by 

respondent No.1 which is approved hereby. It comes into effect 

forthwith. 

(ii)  The Union of India as wel l  as States and Union Territor ies shal l  enforce 

the Witness Protection Scheme, 2018 in letter and spirit.  
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(iii)  It shall  be the ‘law’ under Article 141/142 of the Consti tution, t ill  the 

enactment of suitable Parl iamentary and/or State Legislations on the 

subject. 

(iv)  In l ine with the aforesaid provisions contained in the Scheme, in al l  the 

district Courts in India, vulnerable witness deposit ion complexes shal l  

be set up by the States and Union Territories. This should be achieved 

within a period of one year, i .e.,  by the end of the year 2019. The 

Central Government should also support this endeavour of the 

States/Union Territor ies by helping them financial ly and otherwise. 

 WITNESS PROTECTION SCHEME, 2018  

PREFACE 

Aims and Objective: 

The abil ity of a witness to give testimony in a judicial  sett ing or to 

cooperate with law enforcement and investigations without fear of 

intimidation or reprisal is essential  in maintaining the rule of law. The 

objective of this Scheme is to ensure that the investigation, prosecution and 

trial  of criminal offences is not prejudiced because witnesses are intimidated 

or frightened to give evidence without protection from violent or other 

criminal recriminat ion. It aims to promote law enforcement by facil itating the 

protection of persons who are involved directl y or indirectly in providing 

assistance to criminal  law enforcement agencies and overal l administration 

of Justice. Witnesses need to be given the confidence to come forward to 

assist law enforcement and Judicial  Authorit ies with full  assurance of safety. 

It is aimed to identify ser ies of measures that may be adopted to safeguard 

witnesses and their family members from int imidation and threats against 

their l ives, reputation and property. 

Need and justification for the scheme: 

Jeremy Bentham has said that “Witnesses are the eyes and ears of 

justice.” In cases involving influential  people, witnesses turn hostile because 

of threat to l ife and property. Witnesses f ind that there is no legal obl igation 

by the state for extending any security. 

 Hon’ble Supreme Court also held in State of Gujrat v. Anirudh Singh 

(1997) 6 SCC 514, that: “It is the salutary duty of every witness who has the 

knowledge of the commission of the crime, to assist the State in giving 

evidence.” Malimath Committee on Reforms of Criminal Justice System, 

2003 said in its report that “By giving evidence relating to the commission of 

an offence, he performs a sacred duty of assisting the Court to discover the 

truth”.In Zahira Habibulla H. Shiekh and another v. State of Gujarat, 2004 (4) 

SCC 158 SC,  the Apex Court while defining Fair Trial  said “ If the witnesses 

get threatened or are forced to give false evidence that also would not resul t 

in a fair tr ial ’’ . 

First ever reference to Witness Protection in India came in 14 th  Report 

of the Law Commission of India in 1958. Further reference on the subject are 

found in 154 th  and 178 th  report of the Law Commission in India. 198 t h  Report 

of the Law Commission of India t it led as “Witness Identity Protection and 
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Witness Protection Programmes, 2006” is dedicated to the subject. Hon’ble 

Supreme Court observed in Zahira case (supra) –  “Country can not afford to 

expose its morally correct cit izens to the peril  of being harassed by ant i-

social elements l ike rapists and murderers”. The 4 th  National Pol ice 

Commission Report, 1980 noted ‘prosecution witnesses are turning hostile 

because of pressure of accused and there is need of regulation to check 

manipulation of witnesses.”  

Legislature has introduced Section 195A IPC in 2006 making 

CriminalIntimidation of Witnesses a cr iminal offence punishable with seven 

years of imprisonment. Likewise, statutes namely Juvenile Justice (Care and 

Protection of Children) Act, 2015, Whistle Blowers Protection Act, 2011, 

Protection of Children from Sexual offences Act, 2012 and Scheduled Castes 

and Scheduled Tribes (Prevention of Atrocit ies) Act, 1989 also provide for 

safeguarding witnesses against the threats. However no formal structured 

programme has been introduced as on date for addressing the issue of 

witness protection in a hol ist ic manner. 

In recent year’s, extremism, terrorism and organized cr imes have grown 

and are becoming stronger and more diverse. Hence it is essential  that 

witnesses, have trust in criminal justice system. Witnesses need to have the 

confidence to come forward to assist law enforcement and prosecuting 

agencies. They need to be assured that they wil l  receive support and 

protection from intimidation and the harm that criminal groups might seek to 

infl ict upon them in order to discourage them from co-operating with the law 

enforcement agencies and deposing before the Court of law. Hence, it  is 

high t ime that a scheme is put in place for addressing the issues of witness 

protection uniformly in the country. 

Scope of the Scheme: 

Witness Protec t ion may be as s im ple as providing a pol ice escort  to 

the witness up to the Courtroom or using modern communicat ion 

technology (such as aud io video means)  f or  recording of  test im ony.  In  

other  more compl ex cases,  invol ving  organised cr im inal  group, 

ext raord inary m easures a re  required  to  ensure  the witness’s safety viz .  

anonymi ty,  of f er ing temporary residence in a safe house,  g ivi ng a new 

iden t i t y ,  and re l ocat io n o f  t he  w i tness at  an und isc l osed place. 

However, Witness protection needs of a witness may have to be viewed on 

case to case basis depending upon their vulnerabil ity and threat perception. 

1.SHORT TITLE AND COMMENCEMENT: 

(a) The Scheme shal l  be cal led “Witness Protection Scheme, 2018” 

(b) It shall  come into force from the date of Notif ication. 

PART – I 

2. DEFINITIONS: 

(a) “Code” means the Code of Criminal  Procedure, 1973 (2 of 1974); 

(b) “Concealment of Identity of Witness”  means and includes any 

condit ion prohibit ing publ ication or reveal ing, in any manner, directly or  

indirectly, of the name, address and other particulars which may lead to 
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the identif ication of the witness during investigation, trial  and post-tr ial  

stage; 

(c) “Competent Authority” means a Standing Committee in each Distric t 

chaired by Distr ict and Sessions Judge with Head of the Pol ice in the 

Distric t as Member and Head of the Prosecution in the Distr ict as its 

Member Secretary. 

(d) “Family Member” includes parents/guardian, spouse, l ive- in partner, 

sibl ings, children, grandchildren of the witness; 

(e) “Form” means “Witness Protection Appl ication Form” appended to this 

Scheme; 

(f) “In Camera Proceedings” means proceedings wherein the Competent 

Authori ty/Court allows only those persons who are necessary to be 

present while hearing and deciding the witness protection appl icat ion or 

deposing in the court; 

(g) “Live Link” means and includes a l ive video l ink or other such 

arrangement whereby a witness, while not being physical ly present in 

the courtroom for deposing in the matter or interacting with the 

Competent Author ity; 

(h) “Witness Protection Measures” means measures spelt out in Clause 

7, Part- III, Part- IV and Part V of the Scheme. 

(i) “Offence” means those offences which are punishable with death or l ife 

imprisonment or an imprisonment up to seven years and above and also 

offences punishable punishable under Section 354, 354A, 354B, 354C, 

354D and 509 of IPC. 

(j) “Threat Analysis Report” means a detailed report prepared and 

submitted by the Head of the Pol ice in the Distr ict, investigating the 

case with regard to the seriousness and credibil ity of the threat 

perception to the witness or his family members. It shal l  contain specif ic  

details about the nature of threats by the witness or his family to their 

l ife, reputation or property apart from analyzing the extent, the person 

or persons making the threat have the intent, motive and resources to 

implement the threats. 

 It shal l  also categorize the threat perception apart from suggesting the specific 

witness protection measures which deserves to be taken in the matter; 

(k) “Witness” means any person, who posses information or document 

about any of fence; 

(l ) “Witness Protection Application” means an appl ication moved by the 

witness in the prescr ibed form before a Competent Authority for seeking 

Witness Protection Order. It can be moved by the witness, his family 

member, his duly engaged counsel or  IO/SHO/SDPO/Pr ison SP 

concerned and the same shal l  preferably be got forwarded through the 

Prosecutor concerned; 
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(m) “Witness Protection Fund” means the fund created for bearing the 

expenses incurred dur ing the implementation of Witness Protection 

Order passed by the Competent Author ity under this scheme; 

(n) “Witness Protection Order” means an order passed by the Competent 

Authori ty detail ing the witness protection measures to be taken. 

(o) “Witness Protection Cell” means a dedicated Cel l of State/UT Pol ice 

or Central  Pol ice Agencies assigned the duty to implement the witness 

protection order. 

PART – II 

3.CATEGORIES OF WITNESS AS PER THREAT PERCEPTION: 

Category ‘A’ : Where the threat extends to l ife of witness or his family 

members, during investigation/trial  or thereafter.  

Category ‘B’ : Where the threat extends to safety, reputation or property of 

the witness or his family members, dur ing the investigation/trial  or thereafter.  

Category ‘C’ : Where the threat is moderate and extends to harassment or 

intimidation of the witness or his family member’s, reputation or property, 

during the investigation/tr ial  or thereafter.  

4.STATE WITNESS PROTECTION FUND: 

(a) There shal l  be a Fund, namely, the Witness Protection Fund from which 

the expenses incurred during the implementation of Witness Protection 

Order passed by the Competent Author ity and other related expenditure, 

shal l  be met. 

(b) The Witness Protection Fund shall  comprise the fol lowing:- 

i.  Budgetary al location made in the Annual Budget by the State 

Government; 

ii.  Receipt of amount of costs imposed/ordered to be deposited by the 

courts/tr ibunals in the Witness Protection Fund; 

ii i.  Donations/contributions from Charitable Insti tutions/ Organizations 

and individuals permitted by Central/State Governments. 

iv. Funds contributed under Corporate Social Responsibil ity.  

(c) The said Fund shal l  be operated by the Department/Ministry of Home 

under State/UT Government. 

5. FILING OF APPLICATION BEFORE COMPETENT AUTHORITY: 

 The appl ication for seeking protection order under this scheme can be 

f iled in the prescr ibed form before the Competent Authority of the concerned 

District where the offence is committed, through its Member Secretary along 

with supporting documents, if  any.  

6. PROCEDURE FOR PROCESSING THE APPLICATION: 

(a) As and when an appl ication is received by the Member Secretary of the 

Competent Authority, in the prescribed form, it  shal l  forthwith pass an 

order for call ing for the Threat Analysis Report from the ACP/DSP in 

charge of the concerned Pol ice Sub-Division. 
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(b) Depending upon the urgency in the matter owing to imminent threat, the 

Competent Authority can pass orders for interim protection of the 

witness or his family members during the pendency of the appl ication. 

(c) The Threat Analysis Report shall  be prepared expedit iously while 

maintaining full  confidential ity and it shall  reach the Competent 

Authori ty within f ive working days of receipt of the order. 

(d) The Threat Analysis Report shall  categorize the threat perception and 

also include suggestive protection measures for providing adequate 

protection to the witness or his family. 

(e) While processing the appl ication for witness protection, the Competent 

Authori ty shal l  also interact preferably in person and if not possible 

through electronic means with the witness and/or his family 

members/employers or any other person deemed fit so as to ascertain 

the witness protection needs of the witness. 

(f) Al l  the hearings on Witness Protection Appl ication shall  be held in-

camera by the Competent Author ity while maintaining full  confidential ity. 

(g) An appl ication shal l  be disposed of within f ive working days of receipt of 

Threat Anal ysis Repor t  f rom the  Pol ice  au thor i t ies.  

(h ) The W itness Pro tect ion Order  passed b y the Competent  Author i t y  

shal l  be im pl em ented  by the W itness Protect ion Ce l l  of  the  

State /UT  or  the  T r ial  Cour t ,  as the  case may be.  O vera l l  

responsibi l i ty  of  impl ementat ion  of  al l  witness protection orders 

passed by the Competent Author ity shal l  l ie on the Head of  the Pol ice in 

the State/UT. 

 However, the Witness Protection Order passed by the Competent 

Authori ty for change of  identity and/or relocation shal l  be implemented 

by the Department of Home of the concerned State/UT. 

(i) Upon passing of a Witness Protection Order, the Witness Protection Cell  

shal l  f ile a monthly fol low-up report before the Competent Author ity. 

(j ) In case, the Competent Authority f inds that there is a need to revise the 

Witness Protection Order or an appl ication is moved in this regard, and 

upon completion of trial , a fresh Threat Analysis Report shal l  be called 

from the ACP/DSP in charge of the concerned Pol ice Sub- Division. 

7. TYPES OF PROTECTION MEASURES: 

 The witness protection measures ordered shall  be proportionate to the 

threat and shal l  be for a specif ic duration not exceeding three months at a 

time. They may include: 

(a) Ensuring that witness and accused do not come face to face during 

investigation or trial ; 

(b) Monitor ing of mail  and telephone cal ls; 

(c) Arrangement with the telephone company to change the witness’s 

telephone number or assign him or her an unl isted telephone number; 

(d) Instal lation of secur ity devices in the witness’s home such as security 

doors, CCTV, alarms, fencing etc; 



72 

 
(e) Concealment of identity of the witness by referring to him/her with the 

changed name or alphabet ; 

(f) Emergency contact persons for the witness; 

(g) Close protection, regular patrol l ing around the witness’s house; 

(h) Temporary change of residence to a relative’s house or a nearby town; 

(i) Escort to and from the court and provision of Government vehicle or a 

State funded conveyance for the date of hearing; 

(j ) Holding of  in-camera trials; 

(k) Al lowing a support person to remain present during recording of 

statement and deposit ion; 

(l ) Usage of special ly designed vulnerable witness court rooms which have 

special arrangements l ike l ive video l inks, one way mirrors and screens 

apart from separate passages for witnesses and accused, with option to 

modify the image of face of the witness and to modify the audio feed of 

the witness’ voice, so that he/she is not identif iable; 

(m) Ensuring expedit ious recording of deposit ion during tr ial  on day to day 

basis without adjournments; 

(n) Awarding t ime to time periodical f inancial aids/grants to the witness 

from Witness Protection Fund for the purpose of re-location, sustenance 

or start ing a new vocation/profession, if  desired; 

(o) Any other form of protection measures considered necessary.  

8. MONITORING AND REVIEW: 

 Once the protection order is passed, the Competent Author ity would 

monitor its implementation and can review the same in terms of fol low-up 

reports received in the matter. However, the Competent Authority shal l 

review the Witness Protection Order on a quarterly basis based on the 

monthly fol low-up report submitted by the Witness Protection Cel l . 

PART – III 

9. PROTECTION OF IDENTITY: 

 During the course of investigation or trial  of any offence, an 

appl ication for seeking identity protection can be f iled in the prescribed form 

before the Competent Authority through i ts Member Secretary. 

Upon receipt of  the appl ication, the Member Secretary of the Competent 

Authority shall  call  for the Threat Analysis Report. The Competent Author ity 

shal l  examine the witness or his family members or any other person it deem 

fit to ascertain whether there is necessity to pass an identity protection 

order. 

During the course of hearing of the appl ication, the identity of the 

witness shal l  not be revealed to any other person, which is l ikely to lead to 

the witness identif ication. The Competent Authority can thereafter, dispose 

of the appl ication as per material  available on record. 

Once, an order for protection of identity of witness is passed by the 

Competent Author ity, it shal l  be the responsibil ity of Witness Protection Cel l 

to ensure that identity of such witness/his or her family members 
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includingname/parentage/occupation/address/digital  footprints are fully 

protected. 

As long as identity of any witness is protected under an order of the 

Competent Author ity, the Witness Protection Cel l  shal l  provide details of 

persons who can be contacted by the witness in case of  emergency. 

PART – IV 

10. CHANGE OF IDENTITY: 

 In appropriate cases, where there is a request from the witness for  

change of identi ty and based on the Threat Analysis Report, a decision can 

be taken for conferring a new identity to the witness by the Competent 

Authority.  Conferring new identities includes new 

name/profession/parentage and providing supporting documents acceptable 

by the Government Agencies. The new identit ies should not deprive the 

witness from existing educational/ professional /property r ights. 

PART – V 

11. RELOCATION OF WITNESS: 

In appropr iate cases, where there is a request from the witness for 

relocation and based on the Threat Analysis Report, a decision can be taken 

for relocation of the witness by the Competent Authority. The Competent 

Authority may pass an order for witness relocation to a safer place within the 

State/UT or territory of the Indian Union keeping in view the safety, welfare 

and wel lbeing of the witness. The expenses shal l  be borne by the Witness 

Protection Fund. 

PART – VI 

12. WITNESSES TO BE APPRISED OF THE SCHEME: 

Every state shall  give wide publ ic ity to this Scheme. The IO and the 

Court shal l  inform witnesses about the existence of “Witness Protection 

Scheme” and its sal ient features. 

13. CONFIDENTIALITY AND PRESERVATION OF RECORDS: 

All  stakeholders including the Pol ice, the Prosecution Department, Court 

Staff, Lawyers from both sides shal l  maintain ful l  confidential ity and shal l 

ensure that under no circumstance, any record, document or information in 

relation to the proceedings under this scheme shal l  be shared with any 

person in any manner except with the Trial  Court/Appellate Court and that 

too, on a wr itten order. Al l the records pertaining to proceedings under this 

scheme shal l  be preserved t il l  such t ime the related trial  or appeal  thereof is 

pending before a Court of Law. After one year of disposal of the last Court 

proceedings, the hard copy of the records can be weeded out by the 

Competent Author ity after preserving the scanned soft copies of the same. 

14. RECOVERY OF EXPENSES: 

In case the witness has lodged a false complaint, the Home Department 

of the concerned Government can init iate proceedings for recovery of the 

expenditure incurred from the Witness Protection Fund. 
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15. REVIEW: 

In case the witness or the pol ice author it ies are aggr ieved by the 

decisions of the Competent Author ity, a review appl ication may be f iled 

within 15 days of passing of the orders by the Competent Authority.  

 

Witness Protection Application 

under Witness Protection Scheme, 2018 

(To be f iled in dupl icate)  
Before, 

The Competent Author ity, 

District .. ... .... ... .... . ... ... .... .  

Appl ication for: 

1. Witness Protection 

2. Witness Identity Protection 

3. New Identity 

4. Witness Relocation 

1. Particulars of the Witness (Fil l  in Capital):  

 1) Name 
2) Age 
3) Gender (Male/Female/Other)  
4) Father’s/Mother’s Name 
5) Residential  Address 
6) Name and other details of family membersof the 

witness who are receiving orperceiving threats 
7) Contact details (Mobile/e-mail) 

 

2. Particulars of Criminal matter 
1) FIR No. 
2) Under Sect ion 
3) Pol ice Station 
4) District 
5) D.D. No. ( in case FIR not yet registered) 

6) Criminal Case No. (in case of pr ivate        
complaint)  

 

 Particulars of the Accused (if available/known):  

 1) Name 
2) Address 
3) Phone No. 
4) Email  id 

 

 Name & other particulars of the person  
giving/suspected of giving threats 

 

 Nature of threat perception. Please give brief details 
of threat received in the matter with specif ic date, 
place, mode and words used 

 

 Type of witness protection measures prayed by/for 
the witness 

 

• Appl icant/witness can use extra sheets for giving addit ional information. 

 ..... .... ... .... . .. .... .... .. . .... ... ...  
 (Full  Name with signature) 
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Date: ... .... ... ... . .... ... .... . .. ..  

Place:.... . .. .... .... .. . .... ... ... . .  

 

UNDERTAKING 

1. I undertake that I shal l fully cooperate with the competent authority and 
the Department of Home of the State and Witness Protection Cel l . 

2. I certify that the information provided by me in this appl ication is true 

and correct to my best knowledge and bel ief. 

3. I understand that in case, information given by me in this appl ication is 

found to be false, competent authority under the scheme reserves the 

right to recover the expenses incurred on me from out of the Witness 

Protection Fund. 

 ..... .... ... .... . .. .... .... .. . .... ... ...  
 (Full  Name with signature) 

Date: ... .... ... ... . .... ... .... ... ..  

Place:.... . .. .... .... .. . .... ... ... . .  

•  
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cykRlax ,oa ySfxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e 
ds varxZr vijk/k ds ekeyksa ls lacaf/kr fn'kk&funsZ'k* 

 

 e fg yk vk sa ds f o #) c yk Rdk j ,oa vU ;  ySaf xd vijk /k  rFk k  i‚ Dlk s 

vf /k f u; e  ds v/k h u n. Muh ;  vijk /k  ds ih f M+rksa dh  f utrk  ,oa vU ;  vf /k dk jksa 

dk  laj{k .k  djus ds mís ';  ls e k uuh ;  loksZPp  U; k ;k y;  }k jk  fuiqu lDlsuk o 

vU; fo- Hkkjr la?k o vU;] ¼2019½ 2 ,llhlh 703 e sa çf rik f nr 

f n'k kf unsZ'k  f uEuk uqlk j g Sa% & 

1- dksbZ Hk h O;f ä  fçaV]  bysDVª ‚f ud ] lk s'k y ehf M; k vk fn e sa] ih f M+rk  d k uk e 

çdk f 'k r ugh a d j ldrk  gSA  ; g ka rd f d fd lh  nwj LFk  rjh ds ls Hk h 

f dU gha ,sls rF; k sa dk  [k qyk lk  ug ha d j ldrk  g S f tlls ih f M+rk  dh 

ig pk u dh  t k  lds vFk o k  f t lls mldh  ig pku vk e  tu rk  dk s Kk r g ks 

ld sA 

2- ,sls e k e yksa e sa tgka ih f M+rk  dh  èR; q g ks pqd h  gS vFk ok  og  fo —r f pÙk  gS 

ogka mld s uk e  vFk ok  mld h  ig pk u dk  [k qyk lk  mlds if jtuk sa d s 

çkf /kdk j ds v/k h u Hkh  ugha f d ;k  t k uk  pk fg ,] tc rd  f d mldh 

ig pk u dk  [ kqyk lk  d jus dh  vkSf pR; iw. kZ if jf LFk f r; ka f o|e k u gk saA  ,slk 

f u"d"kZ l{ k e vf /k dk jh  }k jk  r;  f d; k  tk,xk ]  tk s orZe k u e sa l= 

U; k ;k /kh 'k  gSaA  

3- Hk k jrh ;  n.M laf g rk  dh  /kk jk  3 76 ] 3 76 ,] 3 76,ch ]  37 6ch ] 3 76 lh ]  37 6Mh ] 

376 Mh ,] 3 76 Mh ch  vFk ok  37 6bZ ,oa i‚ D lk s vf /k f u; e  ds v/k h u n. Muh ; 

vijk /k ksa ls lacaf /k r çFk e  lwpu k  f ji ksVZ lk oZtf ud iVy i j miyC/k  ug ha 

djk bZ t k,xh A 

4- ;f n dk sbZ ih f M+r /k k jk  37 2 n.M ç f Ø; k  laf g rk ds varxZr vi h y laf L Fk r 

djrk  gS]  rk s ih f M+r ds f y, ;g  vk o '; d  ugh a g ksxk  fd og  vi uh  ig pk u 

dk [ kqyk lk djs vkSj ,slh  vih y dh  f of /kuqlk j lquok bZ dh  tk , xh A 

                                                
* Published in Part II-A, JOTI  Journal February 2020 
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5- iqf yl vf /kd kf j; ksa dks ; Fkk laHk o] ,sls le Lr nLrk ostk sa dks f tue sa ih f M+r 

ds uk e  dk  [kqyk lk  fd ;k  x;k  gks vk Sj f t udh lk o Ztfud  iVy ij t kap 

g ksuk  laHk k O; gks] ,d  lh ycan d oj esa j[ k uk  pkf g, vk Sj bu nLrk ost ksa d ks 

mud s le k u nLrkostksa }k jk  çf rLFk kf ir d juk pk f g , ft ue sa ihf M+r dk 

uk e lHkh vf Hk ys[ kksa ls gVk f n;k x;k gk sA 

6- ,sls lHk h  çkf /kdk jh ] ftUgsa vuqla/k k u ,tsalh  vFk ok U;k ;k y; }k jk  ih f M+r 

dk  uk e  çd V fd;k  x;k  gks]  os Hk h  ih f M+r d s uk e  vkSj ig pk u dks xqI r 

j[ k us d s f y,  drZO; c) g Sa rFk k  vi uh  f ji ksVZ  tks f d  vuqla/k k u ,tsalh 

vFk ok  U;k ;k y;  dks ,d  lh ycan do j e sa çsf "k r d h  tk ,xh ] ds vf rf jä 

f dlh  Hk h  rjhds ls [kqyk lk  ugha djsaA 

7- Hk k jrh ;  n. M laf g rk  dh  /k k jk  2 28,¼2½¼lh ½ d s varxZr f d lh  èr vFk o k 

f o—r f pÙk  ihf M+r ds f udV laca/k h  }k jk  mld h i g pk u d s çd Vh dj.k  dks 

vf /k — r d jus ds f y, vk osnu e k= l= U; k; k/k h 'k  ds le {k  çLrqr f d;k 

tk,xk rc rd fd  lacaf /k r ljdk j Hk k jrh;  n .M laf g rk  dh /kk jk 

228 ,¼1 ½¼lh½ ds v/k h u g ek js f unsZ'k k sa d s vuql k j , sls lk e kf td dY; k .k 

laLFk k uksa ; k laxBuk sa dh  ig pk u ,d  ek i naM f u/k kZf jr u dj nsA 

8- i‚ Dlks vf /k f u; e  d s v/k h u vo; Ld  ihf M+rk sa ds e ke ys e sa]  mudh  ig pk u 

dk  [k qyk lk  e k = f o'k s"k  U ;k ;k y;  }k jk  g h  f d;k  tk  ldrk  g S] ; f n ,slk  

[ kqyk lk ck yd ds f gr e sa gk sA 

9-    lHkh  jkT ;k sa ,oa d saæ'k k f lr çns'k k sa ls vuqjk s/k  g S fd os vk t ls ,d o"kZ d s 

Hk h rj çR; sd ft ys esa d e ls d e ,d ʻʻou LV‚i  lsaVjʼʼ L Fk k f ir d jsaA  

  dydÙkk  mPp U ; k; k y;  }k jk  fct‚; fo- if'pe caxky jkT;] 2017 

lhvkj,yts 3893 esa çf rikf nr f n'k kf unsZ'k  f uEuk uqlk j g Sa% & 

1- vf /k f u; e  ds v/k h u vijk /k  ds ?k f Vr gk sus ; k  ?k f Vr  gksus dh  laHk k o uk  dh 

f 'k dk ; r çk Ir djus ok ys iqf yl vf /kdk jh  ;k  fo 'k s"k  fd'kk sj iqf yl bdk bZ 

rRd k y mls vf /kf u;e  dh  /kk jk  19 ds lanHk Z e sa iath c) djs vk Sj c k yd 

vFk ok  mlds e krk –f irk  dk s f u% 'kqY d ,d çf r miyC/k  d jk , xkA lk Fk g h 

ck yd  ; k  mld s ek rk–fi rk  ;k  fdlh  Hkh  O;f ä  dks]  f tlesa ck yd d ks 
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Hk jk slk  vkSj f o'ok l gS]  f of /k d lg k; rk  vk Sj çf rf uf /k Ro ds vius vf /k dk j 

dh  tk udk jh  nsxk A ;f n ck yd vius f of /kd  çf rf uf /k Ro  ds f y,  O; oLFk k 

djus esa vle Fk Z gS] rk s vf /k fu;e  d h /kk jk  4 0 ds v/kh u vko'; d f of /k d 

lg k; rk  ;k  çf rf uf /k Ro ds f y, f tyk  f of /k d lsok  çk f /kdj.k  dk s ck yd 

dks js Q j d jsxk A  i ‚ Dlks vf /k f u; e  dh  /kk jk  4 ] 6]  7 ] 10  vk S j 12  d s 

varxZr n.Muh ;  vijk /k ksa d s laca/k  e sa çFk e  lwp uk  f jiksVZ i athc) d jus e sa 

f oQyrk  Hkk jrh ;  n. M lafg rk  dh  /k k jk  1 66–ch  ds v/k h u vk ijkf /kd 

nk f; Ro dks vk d f "k Zr d jsxh  D;ksaf d  mijksä  vijk /k  mä  /kk jk  e sa mY ysf[ k r 

n.M lafg rk  ds vijk /k ksa ds g h lek u g SaA 

2- ,Q- vk bZ- vk j-  ntZ djus ij iqf yl vf /k dk jh  rRdk y vk ik rd k yh u 

f pf dRlk  lgk; rk ds f y,] tc Hk h  vk o';d gks] ck yd dks çsf " k r 

djsaxs]  ,o a/; k  vf /k fu;e  dh  /k k jk  27 ds v/k h u fpf dRlk  tk ap ds f y, vkSj  

vf /k f u; e  d h  /k k jk  2 5 ds v/k h u e ftLVª sV ds le { k  ihf M+r d s c ;k u 

ys[ k c ) d jk uk  lqf uf 'pr djsaxsA ; f n iqf yl vf /k dk jh  ;k  f o'k s" k  fd'k ksj 

iqf yl bdkb Z dh  jk ;  g S f d ck yd fd'k ksj U ; k ; ¼ck ydksa dh  ns[ k Hk k y vkSj  

laj{k .k ½ vf /kf u;e ]  20 00 dh  /kk jk  2¼?k ½ tSlk  f d f d 'kk sj U ; k ;  ¼ck ydksa 

dh  ns[ k Hk k y vk Sj la j{ k . k ½ vf /k fu;e ]  20 15  }k jk  mi;qä  : i ls la 'k k sf /k r 

f d; k  x; k  g S] e sa if jHk kf "k r ^^ns[ k js[k  ,oa la j{ k . k  dh  vko'; d rk  ok ys 

cPps̓ ʼ dh  if jf /k  e sa vk rk  g S]  rks mä  iqf yl vf /k dk jh  ;k  f o'ks" k  fd'k ksj  

iqf yl b dkbZ ck yd d ks { k s=h;  vf /k dkf jrk  okyh  c k y dY ;k .k  lf e fr dks 

f of /k uqlk j ck yd dh  ns[ k Hkk y]  lqj{ k k ]  mipk j vk Sj iquok Zl çnk u djus d s 

f y, vxzsf "k r d jsxhA   

3- tc Hk h  f o 'ks"k  U ;k ; k y;  d ks ,Qvk bZvk j d s ia thc) g ksus d h  lwpuk  nh 

tk rh  g S] rk s f o'ks"k  U ;k; k y; mijk sä  f cU nq ¼1½ vk Sj ¼2 ½ e sa crkbZ xbZ fof /k 

dh  iwoksZä  vk o'; drk vksa dk  vuqik yu lqf uf 'pr d jus ds f y, 

vuqla/k k u ,tsalh  ls mf pr iwNrk N d jsxh  , oa ; f n vko';d  le >s]  rks 

f of /k uqlk j mudk  vuqik yu lqf uf 'pr d jk us ds f y, vk o '; d  vkns'k 

ikf jr djsxhA 
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4- Fk k us ds çHk k jh  vf /k dk jh  vk Sj f o'k s"k  f d'k ksj iqf yl b dk bZ lf g r e ke ys d s 

vuqla/k k u vf /k dk jh  ;g  lqf uf 'pr djsaxs f d  ihf M+r dh  ig pk u dk  [ kqyk lk 

vuqla/k k u ds nk Sjk u ug ha f d;k  x;k  gSA f o 'ks"k dj vf /k f u;e  dh  /kk jk  24 

ds rg r ih f M+r c; k u ys[ k c) d jrs le ;  ¼tk s tgk ¡  rd O; o gkf jd g ks]  

ihf M+r ;k  mld s ek rk –f i rk  ; k laj{k d d s fuok l LFk k u ij ; k tSlk  fd 

e ke yk  g ks]  mudh  bPNk  dk  LFk k u gks ld rk  g S½ vf /k f u; e  dh  /k k jk  25  ds 

rg r e f tLVªsV ds le { k  mldh  ijh {k k  ds le ;]  /k k jk  1 9¼5 ½ d s r g r 

vk i k rdk yh u f pf d Rlk  lg k; rk  ds f y, ck yd dks vxzsf "k r djrs le ;  

vk Sj/; k  vf /kf u; e  dh  /kk jk 2 7 ds rgr f pf dRlh ; ijh {k .k  ds le ;A 

5- vuqla/k k u ,tsalh  f d lh  Hkh  e hf M;k  e sa ih f M+r dh  ig pk u dk  [k qyk lk ug ha 

djsxh  vk Sj ; g  lqf uf 'pr d jsxh  f d U;k ; ds fg r e sa f o'k s"k  U; k; k y;  dh 

çR; {k  vuqef r ds vf rf jä  f dlh  Hkh  rjg  ls ,slh  ig pk u dk  [kqyk lk 

ugh a f d;k  tk ,xk A f of /k  dh  iwo ksZä  vk o'; drk  dk  mYya?k u djus ok ys 

iqf yl vf /kdk jh  lfg r dk sbZ Hkh  O;fä  mä  vf /k f u; e dh  /k k jk  23 ¼4½ ds 

vuqlk j vf Hk ;k sf tr fd ;k  tk ,xk A 

6- e ke ys dk  f opk j. k  vf /kf u; e  dh  /k k jk  37  ds lanHk Z e sa can d e js esa f d ;k 

tk,xk  vkSj ih f M+r d h  lk {;  dks vuk o '; d  foyEc ds f cuk  ys[ k  fd ;k 

tk,xk ,oa b l gsrq vf Hk ;qä  ls ih f M+r dk  lk euk  djk , f cuk /kk jk  3 6 esa 

f of g r çf Ø;k  d k  ik yu fd ;k  tk ,xk A ek rk –f irk ] vf Hk Hkk od ; k  f d lh 

vU ;  O; fä ] ftlesa ck yd dk  Hk jk slk  vkSj f o'o k l gS]  dh mif LFk f r e sa 

U; k ;k y;  }k jk  ck yd d s vuqdwy e kg kSy esa ih fM+r dh lk {;  ys[ kc) dh 

tk,xhA  bl nk Sjk u ck yd d ks c k j–c k j f ojk e  f n;k  tk , xk A f o'k s"k  

U; k ;k y;  }k jk  f d lh  Hkh  nksg jk o]  vk Øk ed  ; k mRih M+udk jh  i wNrk N dh 

vuqe f r ugha nh  tk ,xh ] fo'k s"k  :i ls c k yd  ds pf j= g uu ds f y, ; k 

bl rjg  dh i jh {k k ds nkSjk u ck yd  dh xf je k  dks { kh .k  d j ldrh gSA 

mi ; qä  e ke yksa e sa] f o'ks" k  U ; k; k y;  cpko  i{k  dk s U ;k ;k y;  e sa f yf[k r :i 

ls çf rijh {k .k  ds nk Sjk u ?k Vuk  ls lacaf /k r vius ç'u ç Lrqr djus ds f y, 

vk nsf 'k r d j ldrh  g S vk Sj ck n e sa U ; k ;k y; }k jk  ihf M+r  ls ,sls  ç'u  
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mls le > e sa vk us ok yh  Hk k "k k  esa lk SE;  vk Sj x S j–vk Øk ed  rjhd s ls iwNs 

tk,axsA 

7- ,slh  f LFk fr esa] t gk a ih f M+r f ons'k  e sa g S vFk ok  nwjLFk  LFk k u ij f uok ljr 

g S vFk ok  mif LFk r if jf LFk fr;k sa d s dk j.k  U ;k ; k y;  esa O; f ä xr : i ls 

lk { ;  nsus ds f y, mif LFk r g ksus e sa vle Fk Z gS]  mldh  lk { ; oh f M; ks 

d‚U Ýsal ds e k /; e ls ys[ kc) dh tk ldsxh A 

8- ihf M+rk  d h  ig pk u f o 'ks"k  :i ls mldk  uk e ] e k rk –f i rk ] irk  ; k  dk sbZ 

vU ;  foo j. k  tk s bl rjg  d h ig pku d ks çdV d j ldrk  g S]  f o'k s"k  

U; k ;k y;  }k jk  f n,  x, f u.k Z;  esa ç dV ugh a f d;k  tk ,xk ]  tc rd fd 

ig pk u dk ,slk  [ kqyk lk ck yd ds f g r e sa u g ksA 

9- f o'k s"k  U ;k ;k y;  ,Qvk bZvk j ds iathc ) gk sus ij vf /k fu;e  ds v/k h u 

f dlh  Hk h  vijk /k  d s ?k f Vr g ksus d h  lwpuk  çkI r g ksus Lo; e so vFk o k  ih f M+r 

ds vk osnu ij jk g r ;k  iquokZl ds f y, ck yd d h  rk Rdk f yd 

vk o '; drk vk sa dh  tkap d jrh  g S vk Sj jk T ;  o vU ;  çHk kf or i{k ksa] f tlesa 

ihf M+r Hk h  lf Eef yr g S] dk s lquo k bZ dk  ,d volj nsdj c k yd  ds 

varf je  ç frdj vkSj/; k  iquo kZl ds f y, mfpr vk ns'k  ikf jr d jsxhA 

dk; Zokg h  ds lek i u ij] pkg s vf Hk; qä  d ks nk s"k h  Bg jk ;k  x; k gS ; k 

ugh a] ; k  ,sls e k e yksa e sa tg ka vf Hk ; qä  dk  irk  ugh a pyk  gS ; k  o g  Qjk j  

g ks x;k  Fkk ] f o 'ks"k  U ;k ;k y;  dh  larqf "V g S f d vijk /k  ds d k j. k  ih f M+r 

dks uqd lk u ;k  {k fr dk f jr g qbZ g S] ih f M+r ds i {k e sa mf pr  çf rdj dk 

vk ns'k  nsxk A çf rdj dh  ek =k  dk s ihf M+r dks dk f jr uqdlk u ;k  {k fr vkSj  

vU ;  lacaf /k r  dk jdk sa dk s] t Slk  f d i‚ Dlks f u;e ] 2 01 2 ds f u ;e  7 ¼3½ e sa 

f u/kkZf jr f d;k  x;k  g S] /; k u  esa j[ k rs g q, r; f d; k  tk, xk A bls ih f M+r 

çf rdj f uf /k  esa f u/kkZf jr U ;wure  jk f 'k rd çfrc af /kr ugh a f d;k  t k,xk A 

varf je  ; k vaf re  çf rdj dk Hkqxrk u ; k rks ih f M+r çf rd j dks"k  ;k  n. M 

çf Ø;k  lafg rk ] 19 73  d h /kk jk  35 7, ;k  fdlh  vU ;  f of /k  ds v/k h u 

LFk k f ir f d lh  vU ;  fo'k s"k  ;kstuk  ;k  f uf /k  ls f d ;k  tk ,xk  tks jk T ; 

f of /kd lsok  çkf /k dj.k  ; k  f tyk  fof /k d lso k çkf /kd j. k  ds e k /; e  ls]  
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f tuds ik l f uf /k  g ks] Hk qxrk u f d; k  t k,xkA  ; f n U; k; k y;  fd lh  ek e ys 

e sa varf je  ;k  vaf re çf rdj d k vk ns'k  ugha djrh  gS rks ,slk  u djus d s 

vius dk j.k ksa d ks ys[ k c) d jsxh A ;f n ,sls varf je  çfrd j dk  Hk qxrk u 

g ksrk  g S rks b ls vf /kf u; e dh  /k k jk 3 3¼8 ½ ds lanHk Z esa e ke ys d s f ujk dj. k 

ls le ; ] vaf re  {kf riwf rZ] ; fn dk sbZ g ks] ls le k; ksf tr f d; k tk ,xkA 

10-  f o'k s"k  U ; k; k y;  ;g  lqf uf 'pr d jsxh  f d i‚D lk s vf /k f u; e  ds v/k h u 

e ke yk sa dk  f opk j.k  vuk o'; d  f oyaf cr u gk s vk Sj vf /k f u; e  dh  /kk jk  35 

¼2½ ds lanHk Z e sa vuqf pr LFk xu Loh dk j f d, fcuk  vijk /k  dk  laKk u ysus 

ls , d o"k Z ds Hk h rj f opk j.k  dks i w.k Z d jus ds f y, le Lr mik;  fd ;k 

tk uk lqf uf 'pr djsxh A 

•  
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cPpksa ds ;kSu mRihM+u ,oa cykRlax ds çdj.kksa esa lk{; fyfic) fd;s 

tkus gsrq D;k lko/kkfu;ka visf{kr gSa\  

What precautions are required to be taken while recording 

evidence in cases of child sexual abuse and rape? 
 

  U; k ;  –"Vk ar lk{kh fo:) Hkkjr la?k ,oa vU;] ,-vkbZ-vkj 2004 lq-

dks- 3566 e sa cPpk sa d s ; kSu mRi h M+u ; k  c yk Rlax d s e ke yksa ds laca/k  esa ; g  e r 

O; ä  f d; k x;k  g S f d ,sls çdj. k ksa esa vf Hk ; qä  d h  –f "V  ek = g h ih f M+r ; k lk {k h 

ds e u esa vR; f /k d Hk ;  mRiUu d j ld rh  g S vk Sj ,slh  n'k k  e sa ; g  laHk o gS f d 

ihf M+r ; k  lk{ kh  ?k Vuk  dk  iw.kZ f ooj.k  u ns lds vk Sj m l n 'k k  esa U ; k ;  dk 

g uu gks ld rk  g SA vr%  ,sls çd j. k ksa d s f opk j. k  ds f y; s lok sZPp U ; k ; k y;  }k jk 

f uEu f unsZ'k  f n;s x;s g Sa% & 

  ¼ 1½ ih f M+r vk Sj lk { kh  r Fk k  vk jksih  ds e /;  inkZ ; k  vU ;  dksbZ ,slk  lk /k u 

ç; qä fd ;k tk , rkf d ih f M+r vkSj lk {kh  vk jk sih  dk  'k jh j ; k psg jk  u ns[ k ik ,A 

  ¼ 2½ çf ri jh { k .k  esa ?k Vuk  ls ç R; {k r%  lac af /k r ç'u f y[k dj U ;k ;k y; ds 

ih Bk lhu vf /k dk jh  dks f n;s tk us pk fg , tks U; k ;k y; }k jk  ih f M+r ;k  lk{ kh  ds 

le { k Li"V Hk k "k k  e sa vkSj b l çdk j j[ksa tk,axs ft lls mUgsa 'k f eZnaxh  u gksA 

  ¼ 3½ ,sls lk f {k ;ksa dks vk o '; d rk uqlk j d Fk u ds e /;  f oJk e  Hk h  f n; k  tk uk 

pk f g ,A 

  lok sZPp U ; k ;k y;  }k jk  mä  U ;k ;  –"Vk ar e sa ; g  Hk h  O;ä  fd ;k  x; k  f d 

mä  of . kZr f unsZ'k  mu f unsZ'k ksa ds vf rf jä  gSa tks mPpre  U ;k ;k y; }k jk iatkc 

jkT; fo:) xqjehr flag] ,-vkbZ-vkj- 1996 lq-dks- 1393 ds çdj. k  e sa f n;s 

x; s g SaA 

•  
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 D;k fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e] 2015 ds 

fd'kksj dh vk;q fu/kkZj.k laca/kh izko/kku ySafxd vijk/kksa ls ckydksa dk 

laj{k.k vf/kfu;e] 2012 ds varxZr vfHk;ksD=h dh vk;q fu/kkZj.k esa Hkh 

ykxw gksrs gSa\ vkSj D;k vk;q fu/kkZj.k ds fy, vfLFk la;kstu ijh{k.k ds 

fu"d"kZ fu.kZ;kRed gksaxs\ 

 vk ;q f u/k kZj.k  d s l aca/k  esa n.M i zf Ø; k  laf grk ]  1973]  y Saf xd  vijk /k ksa ls ck y dksa 

d k  laj{ k .k  vf /k f u;e]  2012 ;k  y Saf xd vi jk /k ksa l s ck y dk sa dk  l aj{ k .k  fu;e]  

2020 esa dk sbZ izk o /k k u ug ha gSaA f d 'k k sj U ;k ; ¼cky d ksa d h  ns[k js[k  ,oa l aj{ k .k ½ 

vf /kf u;e]  2000 d s v/kh u  f d 'k ksj U ;k; ¼cky dk sa d h  ns[k js[k  ,oa laj{ k .k ½ fu;e]  

2007 cuk ,  x, Fk sA bl ds f u;e 12 ds l anHk Z esa t jusy  flag fo: ) g j;k .kk  

jk T;]  2013 ¼7½ ,l -lh -lh -  263 esa ; g i zfrik f nr fd ;k  x; k  f d “Even 

though Rule 12 [Juvenile Justice (Care and Protection) of 

Children Rules, 2007] is strictly applicable only to determine the 

age of child in conflict with law, we are of the view that the 

aforesaid statutory provision should be the basis for determining 

age, even for a child who is a victim of crime.”  

 f d 'kk sj U;k; ¼ck y dksa d h  ns[k js[k ,oa laj{ k .k½ vf /k f u;e]  2000 f ujflr gk s pqd k 

gS vk Sj ml ds LFk k u i j f d'k k sj U ;k; ¼ cky dk sa d h  n s[k js[k  , oa laj{ k .k ½ vf /k fu;e]  

2015 y k xw f d;k x;k gSA bl  u, vf /kf u;e]  2015 d s v/k h u f d 'k ksj U ;k ; 

¼c k y dksa d h  ns[k js[ k , oa laj{ k .k ½ f u;e]  2016 cuk , x,  g Sa f tl ds f u;e 

54¼18½¼iv ½ esa ;g mi ca/k  gS f d  **ck yd ds l k Fk vi jk /kk sa ds laca/k  esa ihf M+r  d h 

vk ;q ds f u/k kZj.k  gsr q]  vf /k f u;e d s v/k h u]  b l  vf/k f u;e dh  /k k jk  94 d s v/k h u 

c ksMZ r Fk k  l f ef r gsrq vf /k n sf 'k r b u i zf Ø ;k vksa dk  ik y u f d;k  tk , xk A* *  

 ;| f i  f u;e  54¼18½¼iv ½ esa vf /kf u;e]  2015 d s v /k h u ck yd ksa d s fo #) vi jk /k 

d s l anHkZ e sa gh  vk ;q f u/k k Zj.k  gsr q izf Ø;k d k mYy s[k f d;k  gS f dU rq ;g  f u;e 

t ju sy flag ¼mijk sDr½ esa izfrik f nr fof /k  ds f oijhr ugha gSA oLrqr%  i qjk us f u;e 

12 d k  g h izk o/k ku u, vf /kf u;e 2015 dh /kk jk 94 esa vf /kf u;f er gSA bl ds 

vy k ok  U ;k ; ǹ" Vkar egk nso fo: ) egk jk "Vª  jk T;]  ¼2013½ 4 , l -lh-l h-  r Fk k 

e/;izns'k  jk T;  fo:) vuwi  flag]  2015 ¼ 7½ ,l - lh - lh - 773 eas vf Hk f u/kkZf jr fof /k  

Hk h  voy ksd uh; gSA  
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 vFk kZr~ f d 'k k sj U ;k; ¼c k ydk sa d h  ns[k js[ k  ,oa l aj{ k.k ½ vf /kf u ;e]  2015 d s f d'k k sj 

d h  vk ;q f u /k k Zj.k  l aca/kh  izk o /k ku ySaf xd vijk /k ksa ls ck y dksa d k  laj{ k .k  vf /k fu;e]  

2012 ds varxZr vf Hk ;ksD=h  d h  vk;q f u/kkZj.k  e sa Hk h  yk xw gk srs gSaA vf Hk ;ksD=h  dh  

vk ;q d k  f u /k kZj.k  d s l anHk Z esa ;g /;k u j[ks t k us ;ksX; gS f d  vf /kf u;e]  2012 d s 

v/k h u vi jk /kksa esa vf Hk ;ksD=h  dh vk ;q vijk /k dk  vk o';d ?k Vd g SA b lf y, 

vk ;q fo" k;d ize k .k  d k  Lrj Hk h  vi jk /k  d s ?k V dksa d s ize k .k  d s Lrj  d k  gk sxk A  

 t gka r d vfLFk  la;kst u ijh {k .k  ¼ossification test½ d s f u"d "kZ d k  i z'u gS 

vfLFk  la;k st u i jh {k .k  vk ;q f u/k k Zj.k  ds f y , f u .k Z;k Red ugh a gksrk  gSA t Sl s f d  

jk elqjs'k  fl ag fo: ) izHk k r flag ¼2009½ 6 , l -l h -l h-  681 ,oa e qdjZc o  vU; 

fo :) mRrj izn s'k  jkT;]  ¼2017½ 2 ,l-l h- lh - 210 o  vU ; ek e yk sa e sa ;g 

i zfrikf nr f d;k  x;k  gS f d vf LFk  la;k stu ijh {k.k  ds ek ey ksa esa N % o" kZ l s n k s 

o " kZ d h  =qf V d h  laHk k ouk  gksrh  gSA iz'u ;g g S fd  ,sl h =qf V dk yk Hk  f dl  i {k 

vFk kZr~ vf Hk ;kst u dk s ;k  vf Hk ;qD r d ks iznk u  f d ;k  tk  l d rk  gS\  

 ;g  lqLFk kf i r gS f d  vk ijkf /k d  ek eyksa esa l ansg d k  yk Hk  vf Hk;qD r d ks iznk u 

f d ;k  tk rk  g SA U ;k ;ǹ" Vkar  f=os.k h csu fo: ) xqtjk r jk T;] ¼1989½ 1 ,l -lh -l h- 

678 rFk k  e k : jk e fo: ) Hkk jr la?k ] ¼1981½ 1 , l -l h-l h-  107]  'osrk  xqy kVh  

fo :) f nY yh  ,u -l h-vk j- dh  jk T; l jdk j]  2018 ,l -l h -lh - vk W uy kb Zu f nY yh 

10448 vk Sj jT tk d e ksgEen fo: ) f gek py  izns'k  jk T ;]  ¼2018½ 9 ,l -l h -lh - 

248 vk f n e sa ,sl k  gh  er izfrikf nr f d ;k  x;k gSA U ;k ;ǹ" V kar egs'o j fr Xxk 

fo :) >k j[k .M jk T;]  ¼2020½ 10 ,l -lh - lh - 108 esa ; g vf Hkf u /k kZfjr f d;k  g S 

“In absence of any positive evidence with regard to the age of 

prosecutrix on the date of occurance, benefit of doubt has to be 

given to accused.” 

 y sf d u vk ;q d s laca/k  esa =qf V dh  xqat k b'k  (margin of error) d ks l nSo 

^^ ;qfDr ;qDr lan sg** ugha ek uk  tk  l drk  gSA t gk a vk ;q d s fo "k ; esa vf Hk ys[k  ij 

miy C /k  lexz lk {;  vkSj b af xr ifjfLFkfr;ka , d vk ;q dks n'k kZrh  gSa ogk a =qf V dh  

xqat k b'k  (margin of error) dk  yk Hk  ^^;qf Dr;qDr l ansg ** ds : i esa vf Hk ;qD r 

d ks f n, tk us d h  vf uok ;Zrk  u gh a gksxh A rFk k f i ;g ,d  r F; d k  i z'u  gSA  

nh id izt k ifr  fo: ) e/;izns'k  jk T;]  2021 f Ø-yk -t - 4229 ¼e-iz-½ esa e/;i zns'k  

mPp U ;k ;k y;  }k jk  ;g izfrik f nr f d;k  x;k  gS f d &“There is no straight 

jacket formula to the effect that in every case the margin of error of two 

years has to be taken in favour of the accused irrespective of the 
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surrounding circumstances. If the surrounding circumstances indicate the 

margin of error in favour of the prosecution then there is no bar under the 

law in considering the same against the accused.” vFkk Zr~ tgk a mi fLFk r 

i fjfLFkfr;k a vf Hk;k sD=h  dk  f uEu  vk;q l h ek  dk  gk suk  baf xr djrh  gS]  ,sl h  fLFkf r 

esa =qf V dh  xqat k b'k d k yk Hk  vf Hk ;k st u dks Hk h  fn;k  tk  l drk  gSA vr% ,slh  

f d lh  ifjfLFk fr d h  miyC /krk  dh  fLFk fr esa =qf V dh  xqat k b'k  dk  yk Hk  vf Hk ;ksD=h 

d ks f n;k  tk  l d sxk A 

•  
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PART-II 

 
NOTES ON 

JUDICIAL 

PRONOUNCEMENTS   
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*1.  POINT INVOLVED    

Sections 4, 8 & 30 of the Protection of 

Children from Sexual Offences Act, 2012 –  

• Appreciation of evidence – Penetration of 
any part of accused’s body in the private 
part of the prosecutrix neither 
mentioned in the FIR nor in police 
statement as statement of prosecutrix’s 
mother on this point found unreliable by 
Hon’ble the High Court but the 
prosecution has proved that the accused 
took the prosecutrix, aged 5 or 6 years, 
inside his house – He removed her slacks 
and panty, lifted her on to the cot – By 
virtue of presumption under section 30 
of the POSCO Act, it may be presumed 
that the assault was made with sexual 
intent – Accused convicted under section 
8 of the Act of 2012.   

• When non-recording of statement of 
prosecutrix under section 161 or 164 of 
Cr.P.C. is not fatal for prosecution? 
According to I.O., she was unable to 
speak at the time of recording her 
statement – The entire prosecution case 
was based upon the statement of 
prosecutrix’s mother and grand-mother 
– Non-recording of statement of 
prosecutrix, held, not fatal for 
prosecution. 

 

Parties   – Chaitu Singh Gond v. State of M.P. 

Reported in – ILR (2015) MP 1343 (DB) 
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2.  POINT INVOLVED    
Section 6 of the Protection of Children 
from Sexual Offences Act, 2012 
Offence under sections 376-A, 302 and 304 
Part II of IPC and section 6 of the POCSO 
Act, consideration and ingredients of – 
Law explained. 

 

Facts of the case: 

The accused person who was close relative 
of deceased prosecutrix, aged 10 years, 
took her from her house to the field of one 
of the villagers ‘V’ which was witnessed 
by one of the villagers ‘Dr. R’ – 
Afterwards the accused person was seen by 
two other witnesses ‘D’ and ‘B’ coming 
out of the field of ‘R’ in a suspicious 
manner who was trying to hide himself – 
He confessed his guilt before the witnesses 
– Next day the dead body of the deceased 
prosecuterix was found lying in the field of 
‘R’ – During post mortem, doctors found 
that blood was oozing out from the vagina 
of the deceased prosecutrix and froth was 
coming out from her nostril – Her hymen 
was torn and laceration relating to hymen 
was 3 cm inside the vaginal opening and 
upto 1 cm deep – In DNA test, male profile 
of the accused was found on the clothes of 
the deceased prosectrix and her vaginal 
swab – During investigation when the 
accused person learnt that police would 
bring dog for smelling purpose, he ran 
away from the spot – After completion of 
investigation, charge sheet was filed before 
the concerned committal Court who 
committed the case to the Court of Sessions 
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– The Sessions Court after considering the 
prosecution evidence, convicted the 
accused person under sections 201, 302, 
363 and 376-A of IPC and section 6 of 
POCSO Act and death sentence was 
awarded for offence under sections 376-A 
and 302 of IPC whereas 5 years rigorous 
imprisonment with fine of Rs. 1,000 was 
inflicted for each count for the remaining 
offence under Penal Code – However, no 
separate sentence was awarded under 
section 6 of the POCSO Act – Held, it is 
apparent that no external injury was caused 
to the deceased prosecutrix other than the 
injury caused in her private part – Injury 
caused in the private part was a part of 
crime under section 376 IPC and it cannot 
be taken separately as injury caused by the 
accused to the prosecutrix for offence 
under section 302 of the IPC – As no 
doctor has stated that injury caused on 
private part was fatal in nature, it was 
opined that possibility cannot be ruled out 
that the accused kept his hand on the mouth 
of the prosecutrix so that she could not cry 
– But in doing so he suffocated the 
prosecutrix and she died of asphyxia – 
Under such circumstances it cannot be held 
that the accused intended to actually kill 
the deceased – Relying on the judgments 
by the Apex Court in the case of Ajit Singh 
v. State of Punjab, (2011) 9 SCC 462, 
Yomeshbhai Pranshankar Bhatt v. State of 
Gujarat, (2011) 6 SCC 312 and Manjit Singh 
v. State of Himachal Pradesh, (2014) 5 SCC 
697, it was further held that the crime 
committed by the accused in the absence of 
an intention or causing fatal injury falls 
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within the purview of section 304 Part II of 
IPC. 

  

As regards offence committed under 
section 376-A, it was held that it is no 
where mentioned in the section that the 
accused would have cause death of the 
prosecutrix. 

• Intention – If someone harms illegally to 
body, mind etc. then injury would be 
caused and therefore, when the accused 
kept his hand on mouth of prosecutrix so 
that she should not shout and in that 
process if she died due to suffocation, the 
accused caused the injury to the 
prosecutrix which caused death to the 
accused and therefore, the offence of the 
accused squarely falls within the purview 
of section 376-A of IPC – In appeal 
conviction under section 376-A of IPC and 
section 6 of the POCSO Act was 
maintained and conviction under section 
302 IPC was set aside and the accused was 
convicted for offence under section304 
Part I of IPC – It was further held that the 
case does not falls within the rarest of rare 
case and therefore, reference for 
confirmation of death sentence was 
rejected. 

 

Parties    – In ref. received from Sessions Judge, 

Narsinghpur (M.P.) v. Arvind alias Chhotu 

Thakur     

Reported in     –   2014 (3) MPHT 212 (DB) 
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   The learned counsel for the appellant has also placed 

his reliance upon the judgment passed by Hon'ble the Apex Court 

in the case of Manjeet Singh v. State of Himachal Pradesh, 

(2014) 5 SCC 697 in which it is held that if the evidence on 

record does not establish that the injuries caused on the body of 

the deceased must in all probability cause his death or likely to 

cause his death and the incident took place at the spur of the 

moment, during the heat of exchange of words, the accused 

caused injuries on the body of the deceased which caused his 

death then the ingredients of murder as defined under Section 

300 of I.P.C shall not be attracted. In such a case, offence of 

culpable homicide not amounting to murder under section 304 of 

I.P.C shall constitute. In the light of aforesaid judgments passed 

by Hon'ble the Apex Court, if the facts of the present case are 

considered then it would be apparent that no external injury was 

caused by the appellant to the deceased prosecutrix other than 

injury caused in her private part. Injury caused in the private part 

was a part of crime under Section 376 of I.P.C and it cannot be 

taken separately as injury caused by the appellant to the 

prosecutrix for offence under Section 302 of I.P.C because no 

doctor has stated that injury caused on private part of the 

deceased was fatal in nature. Possibility cannot be ruled out that 

the appellant kept his hand on the mouth of the prosecutrix, so 

that she would not cry but, in doing so he suffocated the 

prosecutrix and she died of asphyxia. Under such circumstances, 

it cannot be said that the appellant intended to kill the deceased. 

Hence in the light of aforesaid judgments passed by the Apex 

Court the crime committed by the appellant in the absence of any 

intention or causing fatal injury, falls within the purview of 
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Section 304 (Part II) of I.P.C. Hence the learned Sessions Judge 

has committed an error in convicting the appellant for offence 

under Section 302 of I.P.C. 

   The appellant is convicted for offence under Section 

376-A of I.P.C. This provision has been recently introduced to 

punish severely offences of rape where injury is caused resulting 

into death of victim. It may be read as under : 

“376-A. Punishment for causing death or resulting in 

persistent vegetative state of victim- Whoever, 

commits an offence punishable under sub-section (l) 

or sub-section (2) of section 376 and in the course of 

such commission inflicts an injury which causes the 

death of the woman or causes the woman to be in a 

persistent vegetative state, shall be punished with 

rigorous imprisonment for a term which shall not be 

less than twenty years, but which may extend to 

imprisonment for life, which shall mean 

imprisonment for the remainder of that person's 

natural life, or with death.” 

 

   The learned counsel for the appellant has submitted 

that no visible injury was found to the prosecutrix, except the 

injury caused in her private part and therefore, it cannot be said 

that the appellant inflicted an injury which caused death of the 

woman. However, the contention advanced by the learned 

counsel for the appellant cannot be accepted, because in this 

provision it is no where mentioned that the accused would have 

caused death of the prosecutrix with intention. Word “injury” is 

mentioned in that provision is defined in Section 44 of the I.P.C. 

Provision of Section 44 of I.P.C is reproduced as under:- 

“44. “Injury” – The word “injury” denotes any harm 

whatever illegally caused to any person, in body, mind, 

reputation or property.” 
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   According to that provision if someone harms 

illegally to any person in body, mind etc. then injury would be 

caused and therefore, when the appellant kept his hand on mouth 

of the prosecutrix, so that she should not shout and in that 

process if she died due to suffocation, then certainly the 

appellant caused an injury to the prosecutrix which caused the 

death of the prosecutrix and therefore, the offence of the 

appellant squarely falls within the purview of Section 376-A of 

I.P.C and therefore, the learned Sessions Judge has rightly 

convicted the appellant under Section 376-A of I.P.C. According 

to the witnesses the appellant was found going towards the field 

of one Raj kumar along with the prosecutrix. It is duly proved 

that the age of the prosecutrix was 10 years. It was not in the 

knowledge of the parents of the prosecutrix that she was taken 

by the appellant and therefore, a missing report Ex.P/1 was 

lodged by the mother of the deceased prosecutrix. Under such 

circumstances, it is duly established that the appellant kidnapped 

the deceased prosecutrix from her mother's guardianship without 

taking any permission from her guardians. Hence he committed 

an offence under Section 363 of I.P.C. The learned Sessions 

Judge has rightly convicted the appellant for offence under 

Section 363 of I.P.C. 

   As discussed above, the appellant is found guilty of 

offence under Section 376-A of I.P.C and since the deceased 

prosecutrix was aged 10 years then his offence is also covered 

with Section 6 of 'POSCO Act' and therefore, the learned 

Sessions Judge has rightly convicted the appellant for that 

offence also. 

   So far as the sentence is concerned the learned 
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counsel for the appellant has placed his reliance upon the 

judgments passed by Hon'ble the Apex Court in the cases of 

Rajkumar v. State of M.P, (2014) 5 SCC 353, Dharam Deo Yadav  

v. State of U.P, (2014) 5 SCC 509 and Ashok Debbarma @ 

AchakDebbarma v. State of Tripura, (2014) 4 SCC 74, to show 

that in similar cases the Apex Court converted the death sentence 

into sentence of life imprisonment. However, basically it is laid 

in all such cases that death sentence be given in rare of rarest 

case. On the other hand the learned Deputy Advocate General 

has submitted with a bunch of so many cases decided by the 

Hon'ble Apex Court since the year 1980 to 2013. However, in all 

of such cases it is held by the Apex Court that death sentence be 

given in rare of rarest case. The learned Deputy Advocate 

General has placed his reliance especially on the judgment 

passed by the Apex Court in the case of Rajendra 

PralhadraoWasnik v. State of Maharashtra, (2012) 4 SCC 37 in 

which the death sentence directed to a culprit who, was guilty of 

rape upon a small child and killed her thereafter, was confirmed. 

In the present case, it would be apparent that it was not the 

intention of the appellant to kill the deceased prosecutrix. He is 

not found guilty of offence under Section 302 of I.P.C. Similarly 

if the appellant would have been found guilty of offence under 

Sections 376(1) or (2) of I.P.C. then, he would have been 

awarded a sentence of life imprisonment but, the offence is 

committed after introduction of provision of Section 376-A of 

I.P.C which provides a sentence of life imprisonment up to the 

natural life or with death. In the present case, when the crime 

committed by the appellant falls within the purview of Section 

376-A of I.P.C, then it is necessary that a severe sentence as 
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directed in the provision of Section 376-A of I.P.C which is 

severe than the sentence of offence under Section 376(1) or (2) 

of I.P.C should be awarded. However, according to the factual 

position, the appellant did not kill the deceased intentionally but, 

while he stopped the prosecutrix from crying or shouting, 

suffocation was caused and the deceased prosecutrix died. 

However, rape with a girl of tender age is brutal on its own but, 

no death sentence is provided for offence under Section 376(1) 

or (2) of I.P.C therefore, due to that brutality, no death sentence 

can be directed. Under such circumstances, it cannot be said that 

it is a rare of rarest case and therefore, it would be proper not to 

award the death sentence to the appellant for offence under 

Section 376-A of I.P.C. It would be proper that he be sentenced 

for rigorous imprisonment for life which shall mean 

imprisonment for the remainder of that person's natural life. 

Similarly, he can be sentenced with 10 years rigorous 

imprisonment for offence under Section 304(Part II) of I.P.C. 

Since the offence committed by the appellant under Section 6 of 

the 'POSCO Act' is parallel to the offence committed under 

Section 376-A of I.P.C therefore, in the light of the provision 

under Section 42 of the 'POSCO Act' it would not be necessary 

to pass a separate sentence for offence under Section 6 of the 

'POSCO Act' The trial Court has rightly inflicted a sentence of 

five years rigorous imprisonment with fine of Rs.1000/- for 

offence under Section 363 of I.P.C and therefore, there is no 

need to interfere in the sentence passed by the trial Court for that 

offence. 

   On the basis of aforesaid discussion, the appeal filed 

by the appellant is hereby partly allowed. His conviction and 
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sentence under Section 201 and 302 of I.P.C are hereby set aside 

whereas, conviction under Section 363 and 376-A of I.P.C is 

confirmed. He is acquitted of the charge of offence under Section 

302 and 201 of I.P.C but, he is convicted for offence under 

Section 304 (Part II) of I.P.C under the head of charge under 

Section 302 of I.P.C. The appellant shall undergo 10 years 

rigorous imprisonment for offence under Section 304 (Part II) of 

I.P.C. Though the conviction for offence under Sections 376-A 

and 363 of I.P.C is maintained and also the sentence for offence 

under Section 363 of I.P.C is maintained but, death sentence 

awarded by the trial Court for offence under Section 376-A of 

I.P.C is hereby set aside and the appellant is sentenced for life 

imprisonment which shall mean imprisonment for the remainder 

of that person's natural life for that offence. Since death sentence 

is not confirmed against the appellant for any offence therefore, 

reference sent by the learned Sessions Judge, Narsinghpur is not 

accepted and death sentence directed against the appellant is not 

confirmed. The reference is hereby disposed off with the 

aforesaid direction and the appeal filed by the appellant 46. 

is also hereby disposed of with the aforesaid modification in 

conviction and sentence. 

•  

 

*3.  POINT INVOLVED    

Sections 6 & 17 of the Protection of 

Children from Sexual Offences Act, 2012 – 

Statements of two prosecutrix recorded 

under section                                            

164 Cr.P.C. for bail, use of – There are 

contradictions in the statements of both the 
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prosecutrix regarding the place of 

occurrence – It can be used only for 

corroboration or contradiction purpose 

during trial – Application under section 439 

Cr.P.C. rejected.  . 

 

Parties      – Sachin v. State of H.P.   

 

Reported in     –   2015 Cri.L.J. (NOC) 157 (H.P.)  
 

•  

 

4.  POINT INVOLVED    

Sections 4, 6 and 8 of the Protection of 

Children from Sexual Offences Act, 2012 

and Section 376, 420/34, 366-A, 370, 

370-A, 212 and 120-B  of I.P.C,1860 

and Section 439 Cr.P.C,1973. 

(i) Bail, cancellation of – If 

cancellation of bail is sought on the 

ground that the accused mis-conducted 

himself after the grant of bail or new 

facts have emerged which warrant 

cancellation of bail, then conduct or 

events based grant of bail are to be 

examined and considered – On the 

other hand, when order of grant of bail 

is challenged on the ground that grant 

of bail itself is given contrary to 

principles of law, while undertaking 

the judicial review of such an order, it 

needs to be examined as to whether 

there was arbitrary or wrong exercise 

of jurisdiction by the Court granting 

bail – If that be so, higher Court has 

power to correct the same. 
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(ii) While cancelling bail under 

section 439 (2) of the Code, the 

primary considerations which weigh 

with the court are whether the accused 

is likely to tamper with the evidence or 

interfere or attempt to interfere with 

the due course of justice or evade the 

due course of justice – The High Court 

or the Sessions Court may cancel bail 

even in cases where the order granting 

bail suffers from serious infirmities 

resulting in miscarriage of justice – If 

the Court granting bail ignores relevant 

materials indicating prima facie 

involvement of the accused or takes 

into account irrelevant material, which 

has no relevance to the question of 

grant of bailsto the accused, the High 

Court or the Sessions Court would be 

justified in cancelling the bail – The 

High Court or the Sessions Court is 

bound to cancel such orders 

particularly when they are passed 

releasing accused involved in heinous 

crimes because they ultimately result in 

weakening the prosecution case and 

have adverse impact on the society. 

(iii) The accused allegedly involved in 

commission of offence of rape upon the 

minor girl, the trial Court initiated 

proceedings under sections 82 and 83 

of the CrPC as the accused had avoided 

his arrest, there were several 

complaints of intimidation of witness 
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made on behalf of the prosecutrix and 

her family members as well as the 

presumption of offence under section 

29 of POCSO Act – Held – The High 

Court erred in granting bail. 

 

Parties    –  State of Bihar v. Rajballav Prasad @ Rajballav 

Pd. Yadav @ Rajballabh Yadav 

 

Reported in   –   2017 (1) ANJ (SC) (Suppl.) 10 

 

It is a matter of record that when FIR was registered against 

the respondent and on the basis of investigation he was sought to 

be arrested, the respondent had avoided the said arrest. So much 

so, the prosecution was compelled to file an application under 

Section 82 of Cr.P.C. before the trial court and the trial court 

even initiated the process under Section 83 of Cr.P.C. At that 

stage only that the respondent surrendered before the trial court 

and was arrested. 

The respondent’s application was dismissed by the 

Additional Sessions Judge vide orders dated 30.05.2016. While 

passing this order of rejection, the trial court was persuaded by 

the submission of the Prosecutor that direct and specific 

allegations had been levelled against the respondent of 

committing rape upon the victim minor girl and he was identified 

by the victim during the course of investigation while he was 

walking in the P.O. House. It was also noted that prayer for bail 

of co-accused Sandeep Suman @ Pushpanjay had already been 

rejected and the case of the respondent was on graver footing 

and also that the respondent had a long criminal diary, as would 

be evident from the Case Diary produced before the Court. 

It has also come on record that the prosecutrix had her 

family members made representations claiming that the 

respondent is threatening the family members of the prosecutrix. 

So much so, having regard to  several complaints of intimidation 

of witnesses made on behalf of the prosecutrix and her family 

members, the State administration has deputed a force of 1+4 for 

the safety and security of the prosecutrix and her family. 

In spite of the aforesaid material on record, the High Court 

has made casual and cryptic remarks that there is no material 
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showing that the accused had interfered with the trial by 

tampering evidence. On the other hand, it has discussed the 

merits of the case/evidence which was not called for at this 

stage. No doubt, in a particular case if  it appears to the court that 

the case foisted against the accused is totally false, that may 

become a relevant factor while considering the bail application.  

However, it can be said at this stage that the present case falls in 

this category. 

That would be a matter of trial. Therefore, the paramount 

consideration should have been as is pointed out above, whether 

there are any chances of the accused person fleeing from justice 

or reasonable apprehension that the accused person would tamper 

with the evidence/trial if released on bail. These aspects are not 

dealt with by the High Court appropriately and with the 

seriousness they deserved. This constitutes a sufficient reason 

for interfering with the exercise of discretion by the High Court. 

The High Court also ignored another vital aspect, namely, 

while rejecting the bail application of co-accused, the High 

Court had ordered expeditious, nay, day-to-day trial to ensure 

that the trial comes to an end most expeditiously. When order 

had already been passed to fast-track the trial, and the 

application for bail by co-accused Sandeep Suman @ Pushpanjay 

was also rejected, the High Court, while considering the bail 

application of the respondent, was supposed to take into 

consideration this material fact as well. Further, while making a 

general statement of law that the accused is innocent, till proved 

guilty, the provisions of Section 29 of POCSO Act have not been 

taken into consideration. 

Keeping in view all the aforesaid considerations in mind, we 

are of the opinion that it was not a fit case for grant of bail to the 

respondent at this stage and grave error is committed by the High 

Court in this behalf. We would like to reproduce following 

discussion from the judgment in the case of Kanwar Singh 

Meena v. State of Rajasthan & anr., (2012) 12 SCC 180. 

 “...While cancelling bail under Section 439(2) of 

the Code, the primary considerations which 

weigh with the court are whether the accused is 

likely to tamper with the evidence or interfere or 

attempt to interfere with the due course of justice 

or evade the due course of justice. But, that is 

not all. The High Court or the Sessions Court can 

cancel bail even in cases where the order 
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granting bail suffers from serious infirmities 

resulting in miscarriage of justice. If the court 

granting bail ignores relevant materials 

indicating prima facie involvement of the 

accused or takes into account irrelevant material, 

which has no relevance to the question of grant 

of bail to the accused, the High Court or the 

Sessions Court would be justified in cancelling 

the bail. Such orders are against the well 

recognized principles underlying the power to 

grant bail. Such orders are legally infirm and 

vulnerable leading to miscarriage of justice and 

absence of supervening circumstances such as 

the propensity of the accused to tamper with the 

evidence, to flee from justice, etc. would not 

deter the court from cancelling the bail. The 

High Court or the Sessions Court is bound to 

cancel such bail orders particularly when they 

are passed releasing accused involved in heinous 

crimes because they ultimately result in 

weakening the prosecution case and have adverse 

impact on the society. Needless to say that 

though the powers of this court are much wider, 

this court is equally guided by the above 

principles in the matter of grant or cancellation 

of bail. 

xxx 

 Taking an overall view of the matter, we are of 

the opinion that in the interest of justice, the 

impugned order granting bail to the accused 

deserves to be quashed and a direction needs to 

be given to the police to take the accused in 

custody...” 

As indicated by us in the beginning, prime consideration 

before us is to protect the fair trial and ensure that justice is 

done.  This may happen only if the witnesses are able to depose 

without fear, freely and truthfully and this Court is convinced 

that in the present case, that can be ensured only if the 

respondent is not enlarged on bail. This importance of fair trial 

was emphasised in Panchanan Mishra v. Digambar Mishra & 

ors., (2005) 3 SCC 143 while setting aside the order of the High 

Court granting bail in the following terms: 
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 “We have given our careful consideration to the 

rival submissions made by the counsel appearing 

on either side. The object underlying the 

cancellation of bail is to protect the fair trial and 

secure justice being done to the society by 

preventing the accused who is set at liberty by 

the bail order from tampering with the evidence 

in the heinous crime and if there is delay in such 

a case the underlying object of cancellation of 

bail practically loses all its purpose and 

significance to the greatest prejudice and the 

interest of the prosecution. It hardly requires to 

be stated that once a person is released on bail in 

serious criminal cases where the punishment is 

quite stringent and deterrent, the accused in 

order to get away from the clutches of the same 

indulge in various activities like tampering with 

the prosecution witnesses, threatening the family 

members of the deceased victim and also create 

problems of law and order situation.” 

Such sentiments were expressed much earlier as well by the 

Court in Talab Haji Hussain v. Madhukar Purshottam Mondkar 

& ors., 1958 SCR 1226 in the following manner: 

 “There can be no more important requirement of 

the ends of justice than the uninterrupted 

progress of a fair trial; and it is for the 

continuance of such a fair trial that the inherent 

powers of the High Courts are sought to be 

invoked by the prosecution in cases where it is 

alleged that accused persons, either by suborning 

or intimidating witnesses, are obstructing the 

smooth progress of a fair trial. Similarly, if an 

accused person who is released on bail jumps 

bail and attempts to run to a foreign country to 

escape the trial, that again would be a case where 

the exercise of the inherent power would be 

justified in order to compel the accused to submit 

to a fair trial and not to escape its consequences 

by taking advantage of the fact that he has been 

released on bail and by absconding to another 

country. In other words, if the conduct of the 

accused person subsequent to his release on bail 

puts in jeopardy the progress of a fair trial itself 
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and if there is no other remedy which can be 

effectively used against the accused person, in 

such a case the inherent power of the High Court 

can be legitimately invoked...” 

We are conscious of the fact that the respondent is only an 

under–trial and his liberty is also a relevant consideration. 

However, equally important consideration is the interest of the 

society and fair trail of the case. Thus, undoubtedly the courts 

have to adopt a liberal approach while considering bail 

applications of accused persons. However, in a given case, if it is 

found that there is a possibility of interdicting fair trial by the 

accused if released on bail, this public interest of fair trial would 

outweigh the personal interest of the accused while undertaking 

the task of balancing the liberty of the accused on the one hand 

and interest of the society to have a fair trial on the other hand. 

When the witnesses are not able to depose correctly in the court 

of law, it results in low rate of conviction and many times even 

hardened criminals escape the conviction. It shakes public 

confidence in the criminal justice delivery system. It is this need 

for larger public interest to ensure that criminal justice delivery 

system works efficiently, smoothly and in a fair manner that has 

to be given prime importance in such situations. After all, if  

there is a threat to fair trial because of intimidation of witnesses 

etc., that would happen because of wrongdoing of the accused 

himself, and the consequences thereof, he has to suffer. This is 

so beautifully captured by this Court in Masroor v. State of 

Uttar Pradesh & anr., (2009) 14 SCC 286 in the following 

words: 

 “There is no denying the fact that the liberty of 

an individual is precious and is to be zealously 

protected by the courts. Nonetheless, such a 

protection cannot be absolute in every situation. 

The valuable right of liberty of an individual and 

the interest of the society in general has to be 

balanced. Liberty of a person accused of an 

offence would depend upon the exigencies of the 

case. It is possible that in a given situation, the 

collective interest of the community may 

outweigh the right of personal liberty of the 

individual concerned. In this context, the 

following observations of this Court in Shahzad 

Hasan Khan v. Ishtiaq Hasan Khan, (1987) 2 

SCC 684 are quite apposite:  
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 “… Liberty is to be secured through process of 

law, which is administered keeping in mind the 

interests of the accused, the near and dear of the 

victim who lost his life and who feel helpless 

and believe that there is no justice in the world 

as also the collective interest of the community 

so that parties do not lose faith in the institution 

and indulge in private retribution.”” 

This very aspect of balancing of two interests has again been 

discussed lucidly in Neeru Yadav v. State of Uttar Pradesh & 

anr., (2014) 16 SCC 598 in the following words: 

 “The issue that is presented before us is whether 

this Court can annul the order passed by the High 

Court and curtail the liberty of the second 

respondent? We are not oblivious of the fact that 

liberty is a priceless treasure for a human being. 

It is founded on the bedrock of the constitutional 

right and accentuated further on the human rights 

principle. It is basically a natural right. In fact, 

some regard it as the grammar of life. No one 

would like to lose his liberty or barter it for all 

the wealth of the world. People from centuries 

have fought for liberty, for absence of liberty 

causes sense of emptiness. The sanctity of liberty 

is the fulcrum of any civilised society. It is a 

cardinal value on which the civilization rests. It 

cannot be allowed to be paralysed and 

immobilised. Deprivation of liberty of a person 

has enormous impact on his mind as well as 

body. A democratic body polity which is wedded 

to the rule of law, anxiously guards liberty. But, 

a pregnant and significant one, the liberty of an 

individual is not absolute. Society by its 

collective wisdom through process of law can 

withdraw the liberty that it has sanctioned to an 

individual when an individual becomes a danger 

to the collective and to the societal order. Accent 

on individual liberty cannot be pyramided to that 

extent which would bring chaos and anarchy to a 

society. A society expects responsibility and 

accountability from its members, and it desires 

that the citizens should obey the law, respecting 

it as a cherished social norm. No individual can 
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make an attempt to create a concavity in the stem 

of social stream. It is impermissible. Therefore, 

when an individual behaves in a disharmonious 

manner ushering in disorderly things which the 

society disapproves, the legal consequences are 

bound to follow. At that stage, the court has a 

duty. It cannot abandon its sacrosanct obligation 

and pass an order at its own whim or caprice. It 

has to be guided by the established parameters of 

law. 

 Coming to the case at hand, it is found that when 
a stand was taken that the second respondent was 
a history-sheeter, it was imperative on the part of 
the High Court to scrutinise every aspect and not 
capriciously record that the second respondent is 
entitled to be admitted to bail on the ground of 
parity. It can be stated with absolute certitude 
that it was not a case of parity and, therefore, the 
impugned order [Mitthan Yadav v. State of U.P., 
Criminal Misc. Bail Application No. 31078 of 
2014, decided on 22–9–2014 (All)] clearly 
exposes the non–application of mind. That apart, 
as a matter of fact it has been brought on record 
that the second respondent has been charge–
sheeted in respect of number of other heinous 
offences. The High Court has failed to take note 
of the same. Therefore, the order has to pave the 
path of extinction, for its approval by this Court 
would tantamount to travesty of justice, and 
accordingly we set it aside.” 

No doubt, the prosecutrix has already been examined.  
However, few other material witnesses, including father and 
sister of the prosecutrix, have yet to be examined. As per the 
records, threats were extended to the prosecutrix as well as her 
family members. Therefore, we feel that the High Court should 
not have granted bail to the respondent ignoring all the material 
and substantial aspects pointed out by us, which were the 
relevant considerations. 

For the foregoing reasons, we allow this appeal thereby 
setting aside the order of the High Court. In case the respondent 
is already released, he shall surrender and/or taken into custody 
forthwith. In case he is still in jail, he will continue to remain in 
jail as a consequence of this judgment. 

•  
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5.  POINT INVOLVED    

Sections 35 of Protection of Children from 

Sexual Offences Act, 2012. 

Speedy trial – Many cases pending at 

evidence stage beyond one year – Section 

35 (2) and intent of the legislature 

mandates completion of trial “as far as 

possible” within one year – Directions 

issued. 

 

Parties    –  Alakh Alok Shrivastava v. Union of India 

and ors 

 

Reported in   – AIR 2018 SC 2440 

Keeping in view the protection of the children and the 

statutory scheme conceived under the POCSO Act, it is 

necessary to issue certain directions so that the legislative intent 

and the purpose are actually fructified at the ground level and it 

becomes possible to bridge the gap between the legislation 

remaining a mere parchment or blueprint of social change and its 

practice or implementation in true essence and spirit is achieved. 

Mr. Srivastava has provided us a chart relating to the cases 

pending under the POCSO Act in all States except Andhra 

Pradesh, Telangana, Rajasthan and Jammu and Kashmir in 

respect of which the data is not available. We may take the 

example of two States, namely, Madhya Pradesh and Uttar 

Pradesh. The pendency of such cases in the State of Uttar 

Pradesh is approximately 30884 and in the State of Madhya 

Pradesh, approximately 10117. 

 It is submitted by Mr. Srivastava that in both the States, the cases 

are pending at the evidence stage beyond one year. We are absolutely 

conscious that Section 35 (2) of the Act says “as far as possible”. Be that 

as it may, regard being had to the spirit of the Act, we think it appropriate 

to issue the following directions:-  
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(i) The High Courts shall ensure that the cases registered 

under the POCSO Act are tried and disposed of by the 

Special Courts and the presiding officers of the said 

Courts are sensitized in the matters of child protection 

and psychological response. 

(ii) The Special Courts, as conceived, be established, if not 

already done, and be assigned the responsibility to deal 

with the cases under the POCSO Act. 

(iii) The  instructions should  be issued to  the Special 

Courts to  fast  track the cases by not granting 

unnecessary ad jou rnm en ts  and  fo l lo wi ng  

 the procedure  laid  down in  the  POCSO Act and thus  

complete  the trial  in a  t ime-bound manner or within a  

specif ic  t ime frame under the Act.  

( iv)  The Chief  Justices of  the High Courts are requested  

to  constitute a Committee of  three Judges to regulate 

and monitor the progress of  the trials under the  

POCSO Act.  The High Courts where  three Judges are 

not available the Chief Justices of the sa id  courts  

shall  constitu te one Judge Committee . 

(v) The Director Genera l of Police or the  officer of 

equivalent rank of the States shall  constitute  a 

Special Task Force which shall  ensure that the  

invest iga tion is properly conducted and witnesses are  

produced on the dates fixed before the trial  Courts.  

(vi)  Adequate steps shall be taken by the H igh Courts to  

provide child  f riendly atmosphere in the Special 

Courts keeping in view the provisions of the POCSO 

Act so  that the spirit  of the Act is observed. 

•  
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6.  POINT INVOLVED    

Sections 8, 10 & 33 of Protection of 

Children from Sexual Offences Act, 2012, 

Sections 3 & 118 of the Evidence Act. 

(i) Evidence of prosecutrix – Child 

witness of 12 years of age – Truthfulness 

and verasity – Prosecutrix explained the 

reprobate conduct of accused (her father) 

about rubbing his genitals against her anus 

– This statement remained constant and 

unwavering during trial – No allegation of 

penetrative assault, hence, absence of 

injury is irrelevant – Nature of the act itself 

excludes the possibility of other witnesses 

– Prosecutrix had no reason to falsely 

implicate accused – Non-cordial relation 

between mother of prosecutrix and accused 

cannot lead to presumption of tutoring – 

Statement of prosecutrix found to be 

trustworthy. 

(ii) Identity of victim – POCSO cases – 

It is the duty of Special Court to ensure that 

identity of child is not disclosed during the 

course of investigation or trial – Objectives 

of the provision, explained – Duties of 

different stakeholders also explained. 

 

Parties   –  Subash Chandra Rai v. State of Sikkim 

Reported in   – 2018 CriLJ 3146 (Sikkim) 

 

What emanates from the evidence on record is that apart 

from the victim, P.W.3 there is no other witness to the sexual 

assault committed on her. The witness has categorically deposed 

that when she, her mother and the Appellant were living in 
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Tumin, East Sikkim, the Appellant used to come to her bed, 

disrobe her and rub his genital on her anus. On his repeating the 

act several times, she informed her mother, P.W.4 of it, who 

asked the victim to sleep with her in the Kitchen. The Appellant 

however was prone to enter the Kitchen during the night and 

commit the same offence, besides he also showed her videos of 

naked boys and girls which were stored in his mobile. After they 

shifted to Mangan, North Sikkim, he continued with the offence, 

but her mother remained helpless despite knowledge of the 

perverse acts as she herself used to be physically assaulted by 

the Appellant. A careful perusal of the cross-examination which 

the victim was subjected to would reveal that no questions were 

put to the victim to contradict her evidence pertaining to the act 

of sexual assault on her. Thus, her evidence regarding the sexual 

act committed on her by the Appellant remained uncontroverted. 

I am not inclined to accept nor appreciate the argument of 

Learned Counsel for the Appellant that the child was susceptible 

to tutoring from her mother. The evidence of P.Ws 1, 5 and 6 

reveal that besides the child disclosing the incidents of sexual 

assault to them in the absence of P.W.4, she was resolute in her 

stand that the Appellant had sexually assaulted her and described 

the reprobate acts perpetrated on her by him. Merely because 

P.W.4 was presumably not in a cordial relationship with her 

husband did not mean that she would have made the victim a bait 

to bail out of the marriage by accusing him of depraved and 

degenerate acts. Such accusations could not have assured her of 

an escape from her marriage without recourse to legal procedure. 

The victim herein has no reason to implicate the Appellant 

and it is but trite to mention that the nature of the act itself 

would ensure exclusion of other witnesses. 

x  x  x 

In the instant matter, I have to note that the Learned Trial 

Court has been largely circumspect with regard to the identity of 

the victim during the trial. However, it would be worthwhile to 

indicate here that Section 33(7) of the POCSO Act enjoins upon 

the Special Court to ensure that the identity of the child is not 

disclosed at any time during the course of investigation or trial. 

The Explanation to the Section elucidates that the identity of the 

child includes the identity of the child’s family, school, 

relatives, neighbourhood or any other information by which the 

identity of the child may be revealed. There are a few slip-ups in 

this regard in the Order of the Learned Trial Court dated 
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30.08.2016 and the impugned Judgment. Besides ensuring that 

the Court does not disclose the child’s identity, the Learned 

Special Court is also vested with the responsibility of ensuring 

that this does not occur during the investigation. In this context, 

it is for the Learned Special Court to devise methods for such 

steps. One would find on perusal of the Charge-sheet that the 

name of the victim, her address and detail of school has been 

revealed therein flagrantly by the Investigating Agency throwing 

caution and the mandate of the Statute to the winds. The 

provisions in law which seek to protect the identity of the child 

are for the purpose of sheltering her from curiosity and prying 

eyes which could further traumatize her psychologically creating 

insecurity and apprehension in the victim’s mind. It is also an 

effort, inter alia, to protect her future, to prevent her from being 

tracked, identified and for warding off unwanted attention and to 

prevent repetition of such offences on her on the assumption that 

she is easy prey. The Investigating Agency for their part should 

ensure that the identity of the victim is protected and not 

disclosed during investigation or in the Charge-Sheet. A separate 

File may perhaps be maintained in utmost confidence, for 

reference, if so required. Statutes have been enacted to protect 

children of crimes of which the Juvenile Justice (Care and 

Protection of Children) Act, 2015 (for short “Juvenile Justice 

Act”) and POCSO Act are of special relevance. These Acts 

impose an obligation not only on the Court and the Police, but 

also the Media and Society at large to protect children from the 

exponentially increasing sexual offences against children and to 

the best of their ability to take steps for prevention of such 

sexual exploitation of children. 

 

•  

 

*7.  POINT INVOLVED    

Sections 3 & 4 of Protection of Children 

from Sexual Offences Act, 2012, Sections 

3  of the Evidence Act and Section 302 of 

IPC. 

(i) Appreciation of circumstantial 

evidence – Last seen circumstance of 

victim aged 8 years going with the accused 

– Later body of the victim recovered with 
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fatal injuries on various parts of the body – 

No explanation of the accused as to when 

they parted company – Such silence leads 

to adverse inference – Conviction under 

Section 302 upheld. 

(ii)  Appreciation of evidence – Charge 

of penetrative sexual assault – No direct 

evidence – Post-mortem report revealed 

injury on body parts but not on the genital 

organs – Genital organs found to be normal 

– No sign of sperm ejaculation near genital 

organs – Absence of evidence of 

penetration – Conviction under the POCSO 

Act set-aside. 

(iii)  Death penalty – Motive of the crime, 

not on record – Accused was young at the 

time of offence – Absence of extreme 

brutality – State failed to show that there is 

no possibility of reform or rehabilitation – 

Capital punishment commuted to life 

imprisonment. 

Parties   –  Prahlad v. State of Rajasthan 

 

Reported in   – 2018 (4) Crimes 372 (SC) 

 

•  

8.  POINT INVOLVED    

Sections 2, (1) (d)  & 27 of Protection of 

Children from Sexual Offences Act, 2012.  

(i) Child – Whether Section 2 (1)(d) of 

the POCSO Act that defines “child” to 

mean any person below the age of 18 years, 

engulfs and embraces, in its connotative 

expanse, “mental age” of a person 
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irrespective of his or her biological age? 

Held, No – Purpose of POCSO Act is to 

treat minors as a class by itself and treat 

them separately so that no sexual offence is 

committed against them – This Act 

categorically makes a distinction between a 

child and an adult – To include mental 

competence of a victim or mental 

retardation as a factor willtantamount to 

incorporating certain words to definition – 

This is not within the sphere of Courts. 

(ii) Medical examination of child – Held, 

is mandatory whether POCSO Act is 

mentioned in FIR or not. 

(iii) Interpretation of statutes – Purposive 

interpretation – POCSO Act is a benevolent 

beneficial legislation – Provisions must be 

construed to help in carrying out the 

beneficient purpose of the Act and should 

not unduly expand the scope of a provision. 

Parties   –  Ms. Eera Through Dr. Manjula Krippendorf 

v. 

             State (Govt. of NCT of Delhi) and another 

 

Reported in   – 2018 (2) Crimes 99 (SC) 

 

On that basis, an argument has been structured to treat the mental age 

of an adult within the ambit and sweep of the term “age” that pertains to 

age under the POCSO Act. In this regard, I am obligated to say what has 

been provided in the IPC is on a different base and foundation. Such a 

provision does treat the child differently and carves out the nature of 

offence in respect of an insane person or person of unsound mind. There 

is a prescription by the statute. Learned counsel would impress upon us 

that I can adopt the said prescription and apply it to dictionary clause of 

POCSO Act so that mental age is considered within the definition of the 

term “age”. I am not inclined to accept the said submission. 



27 

 

In this regard, it is worthy to note that the legislature despite 

having the intent in its Statement of Objects and Reasons and the 

long Preamble to the POCSO Act, has thought it wise to define 

the term “age” which does not only mention a child but adds the 

words “below the age of 18 years”. Had the word “child” alone 

been mentioned in the Act, the scope of interpretation by the 

Courts could have been in a different realm and the Court might 

have deliberated on a larger canvass. It is not so. 

The purpose of POCSO Act is to treat the minors as a class 

by itself and treat them separately so that no offence is 

committed against them as regards sexual assault, sexual 

harassment and sexual abuse. The sanguine purpose is to 

safeguard the interest and well being of the children at every 

stage of judicial proceeding. It provides for a child friendly 

procedure. It categorically makes a distinction between a child 

and an adult. On a reading of the POCSO Act, it is clear to us 

that it is gender neutral. In such a situation, to include the 

perception of mental competence of a victim or mental 

retardation as a factor will really tantamount to causing violence 

to the legislation by incorporating a certain words to the 

definition. By saying “age” would cover “mental age” has the 

potential to create immense anomalous situations without there 

being any guidelines or statutory provisions. Needless to say, 

they are within the sphere of legislature. To elaborate, an 

addition of the word “mental” by taking recourse to 

interpretative process does not come within the purposive 

interpretation as far as the POCSO Act is concerned. 

X     X     X 

Section 27 stipulates that medical examination of a child in 

respect of whom any offence has been committed under the Act 

is to be conducted in accordance with Section 164A of the CrPC. 

It is also significant to note that the said examination has to be 

done notwithstanding an FIR or complaint has not been 

registered for the offences under the POCSO Act. I shall refer to 

Section 164A CrPC at a later stage. Section 28 of the POCSO 

Act deals with Special Courts. Section 31 provides that the CrPC 

shall apply to the proceedings before a Special Court. Section 32 

requires the State Government to appoint a Special Public 

Prosecutor for every Special Court for conducting the cases 

under the provisions of the POCSO Act. Chapter VIII deals with 

the procedure and powers of the Special Courts and recording of 

evidence. Section 35 provides for a period for recording of 

evidence of child and disposal of case. Section 36 stipulates that 
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child should not see the accused at the time of testifying. The 

said provision protects the child and casts an obligation on the 

Special Court to see that the child, in no way, is exposed to the 

accused at the time of recording of evidence. Recording of the 

statement of a child is through video conferencing or by utilizing 

single visibility mirrors or curtains or any other device is 

permissible. This provision has its own sanctity. Section 37 deals 

with trials to be conducted in camera and Section 38 provides 

assistance of an interpreter or expert while recording evidence of 

a child. Section 42A lays the postulate that POCSO Act is not in 

derogation of the provisions of any other law. 

•  

*9.  POINT INVOLVED    

Sections 7 & 8 of Protection of Children 

from Sexual Offences Act, 2012 & Section 

354 & 354A  of IPC, 

Accused had caught hold of victim girl’s 

hand in public place, saying her that he 

loves her and wants to marry – Neither 

amounts to sexual harassment as required 

under Section 354A nor sexual assault as 

required under Section 7 of POCSO Act – 

Only constitutes outraging the modesty of 

the victim girl, punishable under Section 

354 of IPC, simpliciter. 

Parties   –  Vasudev @ Kallu v. State of M.P. 
Reported in   – 2018 (1) ANJ (MP) 54 

 
 

•  

 

*10.  POINT INVOLVED    

Sections 3, 5, 7, 9, 18 and 29 of Protection 

of Children from Sexual Offences Act, 

2012 and Section 302, 354, 376, 450 and 

511 of IPC, Section 161, 173(2) and 193 of 

Criminal Procedure Code, 1973  
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Cognizance of offence under POCSO Act 

by Special Judge –  Charge Sheet filed 

before the Special Judge under Section 173 

(2) of the Cr.P.C. against the 

accused/respondent for the offence 

punishable under Sections 302, 511, 450 

and 354 of IPC and Section 18 of the 

Protection of Children from Sexual 

Offences Act, 2012 –  The Special Judge 

returned the charge sheet to the 

Investigating Officer for being presented to 

the competent Court on the premise that 

there are no grounds for presuming that the 

accused/respondent has committed any 

offence punishable under the Act of 2012 

as no admissible material on record was 

available to prima facie indicate that a 

sexual assault or any attempt to commit a 

sexual offence was made upon the 

deceased before her death – On 

consideration of facts held, the Special 

Judge erred in returning the final report to 

the SHO for being presented before the 

Magistrate – Further held, all the aforesaid 

factors could have been considered at the 

stage of framing of charge after giving the 

prosecution and the accused an opportunity 

of being heard – Impugned order set aside. 

Parties   –  State of Madhya Pradesh v. Gangaram 
                   Ahirwar 

Reported in   – 2016 Law Suit (MP) 1248 
 

 

•  
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11.  POINT INVOLVED    

Section 376(2) of IPC, Sections 5 & 6 of 

Protection of Children from Sexual 

Offences Act, 2012 and Section 354 of 

Criminal Procedure Code, 1973. 

(i) Death sentence – Mitigating 

circumstances – No previous criminal 

antecedent, tender age (19 years) at 

commission of crime, good jail conduct are 

mitigating circumstances which should be 

considered while awarding death sentence. 

(ii) Death sentence – Accused convicted 

under Section 376 (2) IPC read with 

Section 5 read with Section 6 POCSO Act 

and Section 302 IPC for committing rape 

and murder of 7½ year old girl – He was 

awarded death sentence by trial Court 

which was affirmed by the High Court – 

Considering the above mitigating 

circumstances, his death sentence was 

commuted to life imprisonment. 

Parties   –  Vijay Raikwar v. State of M.P. 
 

Reported in   – 2019 (2) Crimes 36 (SC) 

Now, so far as the request and the prayer made on behalf of 

the accused to commute the death sentence to life imprisonment 

is concerned, having heard the learned counsel appearing on 

behalf of the accused on the question of death sentence imposed 

by the learned Sessions Court, confirmed by the High Court and 

considering the totality and circumstances of the case and the 

decisions of this Court in Bachan Singh v. State of Punjab, 

(1980) 2 SCC 684 and Shyam Singh v. State of M.P., (2017) 11 

SCC 265, we are of the opinion that the present case does not 

fall within the category of “rarest of rare case” warranting death 

penalty. We have considered each of the circumstance and the 

crime as well as the facts leading to the commission of the crime 

by the accused. Though, we acknowledge the gravity of the 
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offence, we are unable to satisfy ourselves that this case would 

fall in the category of “rarest of rare cases” warranting the death 

sentence. The offence committed, undoubtedly, can be said to be 

brutal, but does not warrant death sentence. It is required to be 

noted that the accused was not a previous convict or a 

professional killer. At the time of commission of offence, he was 

19 years of age. His jail conduct also reported to be good. 

Considering the aforesaid mitigating circumstances and 

considering the aforesaid decisions of this Court, we think that it 

will be in the interest of justice to commute the death sentence to 

life imprisonment. 

•  

 

 

12.  POINT INVOLVED    

Section 376(A), 302 and 201 of IPC, 

Sections 5(i) and (m) r/w/s 6 of Protection 

of Children from Sexual Offences Act, 

2012 and Section 354 of Criminal 

Procedure Code, 1973. 

Rape and murder – Life imprisonment is a 

rule – Death penalty is an exception – 

Death sentence must be imposed only when 

life imprisonment appears to be an 

altogether inappropriate punishment, 

having regard to the relevant facts and 

circumstances of the crime. 

Parties   – Sachin Kumar Singhraha v. State of  

   Madhya Pradesh 
 

Reported in   – 2019 (1) Crimes 278 (SC) (Three Judge Bench) 
 

In our considered opinion, the Courts may not have been justified 

in imposing the death sentence on the accused/appellant. 

As has been well settled, life imprisonment is the rule to which 

the death penalty is the exception. The death sentence must be 

imposed only when life imprisonment appears to be an altogether 

inappropriate punishment, having regard to the relevant facts and 
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circumstances of the crime. As held by this Court in the case of 

Santosh Kumar Singh v. State through C.B.I., (2010) 9 SCC 747, 

sentencing is a difficult task and often vexes the mind of the Court, 

but where the option is between life imprisonment and a death 

sentence, if the Court itself feels some difficulty in awarding one or 

the other, it is only appropriate that the lesser punishment be 

awarded. 

We have considered the aggravating and mitigating 

circumstances for the imposition of the death sentence on the 

accused/appellant. He has committed a heinous offence in a 

premeditated manner, as is indicated by the false pretext given to 

PW4 to gain custody of the victim. He not only abused the faith 

reposed in him by PW4, but also exploited the innocence and 

helplessness of a child as young as five years of age. At the same 

time, we are not convinced that the probability of reform of the 

accused/appellant is low, in the absence of prior offending history 

and keeping in mind his overall conduct. 

Therefore, with regard to the totality of the facts and 

circumstances of the case, we are of the opinion that the crime in 

question may not fall under the category of cases where the death 

sentence is necessarily to be imposed. However, keeping in mind the 

aggravating circumstances of the crime as recounted above, we feel 

that the sentence of life imprisonment simpliciter would be grossly 

inadequate in the instant case. In this respect, we would like to refer 

to our observations in the recent decision dated 19.02.2019 in 

Parsuram v. State of M.P. (Criminal Appeal Nos. 314-315 of 2013) 

on the aspect of non-permissible sentencing: 

 “As laid down by this Court in Swamy 

Shraddananda (2) v. State of Karnataka, (2008) 13 

SCC 767, and subsequently affirmed by the 

Constitution Bench of this Court in Union of India 

v. V. Sriharan, (2016) 7 SCC1, this Court may 

validly substitute the death penalty by imprisonment 

for a term exceeding 14 years, and put such sentence 

beyond remission. Such sentences have been 

awarded by this Court on several occasions, and we 
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may fruitfully refer to some  

of these decisions by way of illustrations. In Sebastian alias 

Chevithiyan v. State of Kerala, (2010) 1 SCC 58, a case 

concerning the rape and murder of a 2 year-old girl, this 

Court modified the sentence of death to imprisonment for 

the rest of the appellant’s life. In Raj Kumar v. State of 

Madhya Pradesh, (2014) 5 SCC 353, a case concerning the 

rape and murder of a 14 year-old girl, this Court directed 

the appellant therein to serve a minimum of 35 years in jail 

without remission. In Selvam v. State, (2014) 12 SCC 274, 

this Court imposed a sentence of 30 years in jail without 

remission, in a case concerning the rape of a 9-year-old girl. 

In Tattu Lodhi v. State of Madhya Pradesh, (2016) 9 SCC 

675, where the accused was found guilty of committing the 

murder of a minor girl aged 7 years, the Court imposed the 

sentence of imprisonment for life with a direction not to 

release the accused from prison till he completed the period 

of 25 years of imprisonment.” 

In the matter on hand as well, we deem it proper to impose a 

sentence of life imprisonment with a minimum of 25 years’ 

imprisonment (without remission). The imprisonment of about four 

years as already undergone by the accused/appellant shall be set off. 

We have arrived at this conclusion after giving due consideration to 

the age of the accused/appellant, which is currently around 38 to 40 

years.  

 

•  

 

13.  POINT INVOLVED    

Sections 5 (J) (ii) and 6 of Protection of 

Children from Sexual Offences Act, 2012  

*Age of prosecutrix; determination of – 

Date of birth in certificate issued after 15 

months of birth – Same age was recorded 

in School Admission Register which was 
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proved by Head Master – Age described 

therein held to be reliable. 

*Birth certificate – Proof – Challenged on 

the basis of absence of examination of 

Registrar – Public document – Admitted 

without formal proof – Absence of 

objection at the time of admissibility – 

Precluded from objecting about the 

probative value later. 

*Delay in FIR – Delay of six months – 

Prosecutrix did not tell about pregnancy – 

Mortification, apprehension of informing 

and fear of reprisal – Sufficient explanation 

of delay – Not fatal. 

* Presumption of culpable mental state – 

Must be rebutted beyond reasonable doubt  

Parties   –  Lakhi Ram Takbi v. State of Sikkim  
 

Reported in   – 2019 CriLJ 2667 

 

Now to address the first doubt raised by learned Counsel for the 

Appellant, that Exhibit 2, the Birth Certificate prepared by the 

Registrar of Births and Deaths, Health and Family Welfare 

Department, Government of Sikkim was prepared ante litem motam 

and was therefore suspicious. On perusing Exhibit 2 it is revealed 

that it is the original Birth Certificate issued in the name of the 

victim by the Registrar, Births and Deaths, Health and Family 

Welfare Department, Government of Sikkim where the victim’s date 

of birth is entered as 21.12.1996. The date of registration has been 

recorded as 24.03.1998. It is undoubtedly prepared almost fifteen 

months after the birth of the victim. Would this fact by itself make 

the document unreliable? According to the Black’s Law Dictionary, 

“ante litem motam” means “before the law suit started’’. The 

principle would imply the meaning “before an action has been raised” 

or “before a legal dispute arose,” at a time when the declarant had no 

motive to lie. The principle on which this restriction is based is 

succinctly stated in Halsbury’s Laws of England, 3rd Edition and 

Volume 15 at page 308 in these words; 
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 “To obviate bias the declarations are required to 

have been made ante litem motam which means not 

merely before the commencement of legal 

proceedings but before even the existence of any 

actual controversy concerning the subject-matter of 

the declarations.”  

 While discussing this principle, the Hon’ble 

Supreme Court in Murugan alias Settu v. State of 

Tamil Nadu, AIR 1988 SC 1796 held as follows; 

 “23. In Mohd. Ikram Hussain v. State of U.P., AIR 

1964 SC 1625 this Court had an occasion to examine 

a similar issue and held as under:  

 “16. In the present case Kaniz Fatima was stated 

to be under the age of 18. There were two 

certified copies from school registers which 

showed that on 20-06-1960 she was under 17 

years of age. There [was] also the affidavit of 

the father stating the date of her birth and the 

statement of Kaniz Fatima to the police with 

regard to her own age. These amounted to 

evidence under the Evidence Act and the entries 

in the school registers were made ante litem 

motam. As against this the learned Judges 

apparently held that Kaniz Fatima was over 18 

years of age. They relied upon what was said to 

have been mentioned in a report of the doctor 

who examined Kaniz Fatima, .… The High 

Court thus reached the conclusion about the 

majority without any evidence before it in 

support of it and in the face of direct evidence 

against it.”  

 24. The documents made ante litem motam can be 

relied upon safely, when such documents are 

admissible under Section 35 of the Evidence Act, 

1872. (Vide Umesh Chandra v. State of Rajasthan, 

(1982) 2 SCC 202 and State of Bihar v. Radha 
Krishna Singh, AIR 1983 SC 684) 

 25. This Court in Madan Mohan Singh v. Rajni 

Kant, AIR 2010 SC 2933 considered a large number 

of judgments including Brij Mohan Singh v. Priya 

Brat Narain Sinha and others, AIR 1965 SC 282, 

Birad Mal Singhvi v. Anand Purohit, 1988 AIR 

1796, Updesh Kumar v. Prithvi Singh, AIR 2001 SC 

703, State of Punjab v. Mohinder Singh, AIR 2005 

SC 1868, Vishnu v. State of Maharashtra, AIR 

2006 SC 508 and Satpal Singh v. State of Haryana, 
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(2010) 8 SCC 714 and came to the conclusion that 

while considering such an issue and documents 

admissible under Section 35 of the Evidence Act, 

the court has a right to examine the probative value 

of the contents of the document. The authenticity of 

entries may also depend on whose information such 

entry stood recorded and what was his source of 

information, meaning thereby, that such document 

may also require corroboration in some cases. 

 The ratio (supra) establishes two points (i) that 

documents made ante litem motam can be safely 

relied upon when such documents are admissible 

under Section 35 of the Indian Evidence Act, 1872 

(for short “Evidence Act”), and (ii) that the Court 

has the right to examine the probative value of a 

document admissible even under Section 35 of the 

same Act if it so requires. Exhibit 2 was prepared in 

1998 while the FIR came to be lodged in 2014, thus 

it cannot be said that Exhibit 2 was prepared with a 

prior motive to distort the truth, consideration being 

taken of the age of the document and the date when 

the FIR was filed.  

The next contention flagged by learned Counsel for the Appellant 

was that the contents and signature on Exhibit 2 the Birth Certificate 

remained unproved in the absence of examination of witnesses by the 

prosecution. While addressing this issue it would be pertinent to 

recapitulate the provisions of Sections 35 and Section 74 of the 

Evidence Act which are furnished here in below for easy reference; 

 “35. Relevancy of entry in public [record or an 

electronic record] made in performance of duty. - 

An entry in any public or other official book, 

register or [record or an electronic record], stating a 

fact in issue or relevant fact,  and made by a public 

servant in the discharge of his official duty, or by 

any other person in performance of a duty specially 

enjoined by the law of the country in which such 

book, register, or [record or an electronic record] is 

kept, is itself a relevant fact.” 

 “74. Public documents.-The following documents 

are public documents:- 

 (1) Documents forming the acts, or records of the 

acts – 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 
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(iii) of public officers, legislative, judicial and 

executive, [of any part of India or of the 

Commonwealth], or of a foreign country; 

(2) Public records kept [in any State] of private 

documents.” 

 The seizure of the Birth Certificate Exhibit 2 

has been established by P.W.2. Exhibit 2 fulfils 

the requirements of both Section 35 and Section 

74 of the Evidence Act. No doubts were raised 

about the authenticity of Exhibit 2 by way of 

cross-examination of witnesses before the 

learned trial Court. Therefore, can this question 

be brought up before the Appellate Court. In 

Murugan alias Settu (supra) the Hon’ble 

Supreme Court further held as follows: 

 “26. In the instant case, in the birth 

certificate issued by the Municipality, the 

birth was shown to be as on 30-3-1984; 

registration was made on 5-4-1984; 

registration number has also been shown; 

and names of the parents and their address 

have correctly been mentioned. Thus, there 

is no reason to doubt the veracity of the 

said certificate. More so, the school 

certificate has been issued by the 

Headmaster on the basis of the entry made 

in the school register which corroborates 

the contents of the certificate of birth 

issued by the Municipality. Both these 

entries in the school register as well as in 

the Municipality came much before the 

criminal prosecution started and those 

entries stand fully supported and 

corroborated by the evidence of Parimala 

(PW15), the mother of the prosecutrix. She 

had been cross-examined at length but 

nothing could be elicited to doubt her 

testimony. The defence put a suggestion to 

her that she was talking about the age of 

her younger daughter and not of Shankari 

(PW 4), which she flatly denied. Her 

deposition remained unshaken and is fully 

reliable.” 

In the present appeal, as already pointed out, no objection was 

raised when the original Birth Certificate Exhibit 2 was admitted in 

evidence nor any issue raised on its probative value and objection to 
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the document is being heard in the Appellate Court for the first time. 

Exhibit 2 for its part, a public document is admissible in evidence 

and in the absence of objection it is assumed that the Appellant has 

accepted its probative value.  

x       xx 

Besides, Section 30 of the POCSO Act, 2012 provides for 

presumption of culpable mental state and reads as follows: 

 “30. Presumption of culpable mental state.- 

 (1) In any prosecution for any offence under this Act 

which requires a culpable mental state on the part of 

the accused, the Special Court shall presume the 

existence of such mental state but it shall be a 

defence for the accused to prove the fact that he had 

no such mental state with respect to the act charged 

as an offence in that prosecution. 

 (2) For the purposes of this section, a fact is said to 

be proved only when the Special Court believes it to 

exist beyond reasonable doubt and not merely when 

its existence is established by a preponderance of 

probability.”  

 It is evident from the provision delineated that the 

absence of culpable mental state has to be 

established beyond a reasonable doubt. It is also 

relevant to point out that in the reverse burden of 

proof as postulated in Section 30 (supra), it is not 

preponderance of probability but “beyond reasonable 

doubt,” thereby distinguishing it from rebuttable 

presumption such as required under Section 304B of the 

IPC, 1860, which is to the extent of existence of a 

preponderance of probability. In Hiten Dalal P. Dalal v. 

Bratindranath Banerjee, AIR 2001 SC 3897 the Hon’ble 

Supreme Court while dealing with an appeal under 

Section 138 of the Negotiable Instruments Act, 1881 

(for short “N.I. Act, 1881) and considering the 

words “shall presume” as appears in Sections 138 

and 139 of the N.I. Act, 1881 held as follows: 

 “22. Because both Sections 138 and 139 require 

that the Court “shall presume” the liability of 

the drawer of the cheques for the amounts for 

which the cheques are drawn, as noted in State 

of Madras v. A. VaidvanathaIyer, 1958 CriLJ 

232, it is obligatory on the Court to raise this 

presumption in every case where the factual 

basis for the raising of the presumption had 

been established. “It introduces an exception to 
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the general rule as to the burden of proof in 

criminal cases and shifts the onus on to the 

accused” 

 (ibid). Such a presumption is a presumption of 

law, as distinguished from a presumption of fact 

which describes provisions by which the court 

“may presume” a certain state of affairs.  

 Presumptions are rules of evidence and do not 

conflict with the presumption of innocence, 

because by the latter all that is meant is that the 

prosecution is obliged to prove the case against 

the accused beyond reasonable doubt. The 

obligation on the prosecution may be discharged 

with the help of presumptions of law or fact 

unless the accused adduces evidence showing 

the reasonable possibility of the  

non-existence of the presumed fact.  

 23. In other words, provided the facts required to form the 

basis of a presumption of law exists, no discretion is left 

with the Court but to draw the statutory conclusion, but this 

does not preclude the person against whom the presumption 

is drawn from rebutting it and proving the 

contrary. ............................................................. 

 24. .........................................................................

....... In the case of a discretionary presumption the 

presumption if drawn may be rebutted by an 

explanation which “might reasonably be true and 

which is consistent with the innocence” of the 

accused. On the other hand in the case of a 

mandatory presumption “the burden resting on the 

accused person in such a case would not be as light 

as it is where a presumption is raised under S. 114 

of the Evidence Act and cannot be held to be 

discharged merely by reason of the fact that the 

explanation offered by the accused is reasonable and 

probable. It must further be shown that the 

explanation is a true one. The words ‘unless the 

contrary is proved’ which occur in this provision 

make it clear that the presumption has to be rebutted 

by ‘proof’ and not by a bare explanation which is 

merely plausible. A fact is said to be proved when 

its existence is directly established or when upon the 

material before it the Court finds its existence to be 

so probable that a reasonable man would act on the 

supposition that it exists. Unless, therefore, the 

explanation is supported by proof, the presumption 
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created by the provision cannot be said to be 

rebutted. ...” 

The ratio clears the air on the burden resting on the accused and 

clarifies that where the statute so demands no discretion rests with 

the Court, save to draw the statutory conclusion, while at the same 

time allowing the accused to rebut the presumption, which under the 

POCSO Act, 2012 demands it to be beyond a reasonable doubt. 
 

•  

 

*14. POINT INVOLVED    

Section 376(2)(1) of IPC & Sections 4 of 

Protection of Children from Sexual 

Offences Act, 2012  

Rape – Appreciation of evidence – 

Accused allegedly committed rape on 

prosecutrix aged 8 years – Prosecutrix 

deposing that on pretext of giving money, 

accused raped her – Mother of prosecutrix 

and other witness saw accused running 

away from spot – Testimony of prosecutrix 

corroborated by medical evidence as well 

as FSL report – FSL report establishing 

presence of human sperms on vaginal slide 

and vaginal swab of prosecutrix – Injuries, 

rupture of hymen and presence of human 

sperms, clearly establishing that 

prosecutrix was subjected to rape – Guilt of 

accused established beyond reasonable 

doubt – Conviction, proper. 

Parties   –  Vimal v. State of Madhya Pradesh 
 

Reported in   – 2019 CriLJ 4785 

 

•  
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15.  POINT INVOLVED    

Sections 5(M) & 6 (i) Rape and murder – 

Subsequent conduct – Accused father 

allegedly committed rape upon minor 

daughter, murdered her and then hanged 

her from ceiling for extracting revenge 

from her mother – Accused did not want 

autopsy of deceased to be conducted – 

During investigation accused demolished 

structure of room where incident took place 

– Investigating Officer found debris of 

demolished room – No reason given by 

accused to demolish room in a hurry – 

Room demolished with intent to destroy 

cogent evidence – Actions of accused are 

relevant to connect him with crime – 

Conviction was held to be proper. 

  

(ii) Rape and murder – Cause of death – 

Doctor who conducted post-mortem clearly 

opined that deceased died due to asphyxia 

as result of hanging – Deceased had more 

than ten abrasions, both large and small, on 

several parts of her body, showing that just 

before her death she was assaulted – 

Injuries also found over private parts of 

deceased including swellings, which 

established that just before her death, rape 

was committed with deceased – Deceased 

was only six years old and such type of 

injuries cannot be caused to her 

accidentally – Deceased being of tender 
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age could not have committed suicide due 

to shame – Death of deceased proved to be 

homicidal.  

(iii) Rape and murder – Expert evidence – 

DNA report – In FSL report of vaginal 

slide and swab, anal slide and swab along 

with clothes of deceased, human semen and 

sperm were found – FSL report duly 

corroborated by doctor who prepared it – 

DNA samples of accused and victim taken 

properly and kept in safe custody – When 

all samples reached Laboratory, seals were 

found to be intact – Genuineness of 

samples cannot be doubted – DNA report 

connecting accused with crime, reliable – 

Conviction, proper. 

(iv) Rape and murder – Plea of alibi – 

Accused claimed that he was in his shop 

and not at his house at the relevant time – 

Testimony of elder daughter of accused, 

not reliable to prove his alibi as she 

admitted that at the time of incident, she 

was doing household chores, hence not 

aware if someone climbed up her house – 

Another defence witness admitted that he 

was not present with accused and could not 

tell as to when he left his shop – Such type 

of evidence not sufficient to establish plea 

of alibi – Defence evidence not sufficient 

to discard proof against accused – 

Conviction, proper.  

(v) Rape and murder of minor – Sentence – 

Accused committed rape upon his minor 

daughter and murdered her for extracting 
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revenge from her mother – Aggravating 

circumstances included extremely brutal, 

diabolic and cruel act of accused, age of 

deceased being six years, no provocation 

by deceased due to dominating position of 

accused and grievous injuries with respect 

to sexual assault – Mitigating 

circumstances included lack of evidence 

that accused had propensity of committing 

further crimes causing continuous threat to 

society, possibility of reformation and 

rehabilitation of accused, accused not being 

professional killer or having criminal 

antecedent – Mitigating circumstances 

outweigh aggravating circumstances – 

Instead of death penalty, accused sentenced 

to undergo life imprisonment for a period 

of 30 years. 

Parties      – Afjal Khan v. State of Madhya Pradesh 

 

Reported in     –   2019 CrLJ 5003 (DB) 
 

It is a relevant issue, that what was the reason for the appellant to 

demolish the room in such a hurry, where the incident took place. It is a matter 

of investigation. Police may have got some clues about the possibility whether 

the deceased herself committed suicide or not, what was the height of the 

ceiling, whether it was possible for the deceased to climb on the heap of clothes 

chabutra to reach the ceiling and hang herself. Therefore, it is indicative of the 

fact that the room was demolished with intent to disappear the cogent evidence. 

We cannot ignore such material circumstance helpful in establishing the 

intention of the appellant to the place where offence was committed with the 

deceased. 

The testimony of Dr. Geeta Rani Gupta (PW-2) clearly indicates that 

deceased died due to asphyxia as a result of hanging. The deceased had more 
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than ten abrasions, of which some were large and some were small on several 

parts of her body, which shows that just before her death she was assaulted due 

to which she sustained those injuries. In addition to the aforesaid external 

injuries, there were injuries over her private parts. Swelling and the injuries 

were fresh which establish that just before her death, rape was committed with 

her. Her postmortem report (Ex. P/2) duly establish the commission of 

unnatural intercourse. Her anal part was badly affected. She was only six years 

old. Such type of injuries cannot be caused to her accidentally nor it can be 

imagined that she herself caused such type of injuries. We are not inclined to 

accept the contentions of learned counsel for the appellant that a minor girl of 

this age committed suicide due to shame. Her bodily injuries are sufficient to 

disagree with the contention of learned counsel. 

  In FSL report (Ex. P/22) of the vaginal slide, vaginal swab, anal slide 

and anal swab, clothes of the deceased (Article A) to (Article F) semen and 

human sperm were found. On the dupatta and bed sheet (Article G) and 

(Article H) particles of saliva were found, On the skirt (Article F), dupatta 

(Article G) and bed sheet (Article H) human blood was found. On the bed sheet 

(Article H) human blood of group-B was found. This FSL report is duly 

corroborated by the testimony of Dr. Geeta Rani Gupta (PW-2). DNA Report 

Ex.-P/25 established that the genetic marker Y chromosomes STR DNA taken 

from the source of the deceased (Ex.F) matched with the Y chromosomes STR 

DNA profile of of the appellant. Whereas, the DNA profile of other suspects 

Devendra Yadav, Sunil Gavli and Rajat Rajput did not tally with the DNA 

taken from the frock of the deceased. 

  We find that the DNA sample has been duly/properly and procedurally 

taken and kept in safe custody. The procedures were rightly followed as 

mentioned in (Ex. P/23), (P/24), (P/25). Learned counsel strongly contended to 

create suspicion about the procedure for obtaining DNA sampling. It is 

pertinent to note that during cross-examination of Investigating Officer Anil 

Bajpai (PW-16) and expert Dr. Anil Kumar Singh (PW-18) and other 

concerned police personnel, no question has been asked by the counsel for the 
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appellant about the safe custody of the samples and the procedure adopted by 

them. Such defence cannot be taken for the first time at this stage by the 

learned Senior counsel for the appellant without showing any cogent evidence 

to support the contention to create amaze. It was established by the prosecution 

that when all the sample reached FSL Sagar and RFSL, Bhopal for DNA 

profile test, they found that the seals were intact. No suggestion was made 

during cross-examination of Experts from FSL and Police Officials that seals 

of the package/containers were tampered with. Hence, in our view the 

genuineness of samples could not be doubted. It cannot be ignored that 

scientists are eminent persons and that the laboratory is an esteemed institution 

in the country. Hence, the trial Court has rightly accepted the DNA report. In 

case of Santosh Kumar Singh v. State, (2010) 9 SCC 747, the Hon’ble Apex 

Court has held as under: 

“It is significant that not a single question was put to 

PW  

Dr. Lalji Singh as to the accuracy of the 

methodology or the procedure followed for the DNA 

profiling. The trial court has referred to a large 

number of textbooks and has given adverse findings 

on the accuracy of the tests carried out in the present 

case. We are unable to accept these conclusions as 

the court has substituted its own opinion ignoring 

the complexity of the issue on a highly technical 

subject, more particularly as the questions raised by 

the court had not been put to the expert witnesses. In 

Bhagwan Das & anr. v. State of Rajasthan, AIR 

1957 SC 589 it has been held that it would be a 

dangerous doctrine to lay down that the report of an 

expert witness could be brushed aside by making 

reference to some text on that subject without such 

text being put to the expert.” 

 

  Learned Senior Counsel for the appellant further contented that the trial 

Court wrongly ignored the defence evidence which proves that without any 

cogent evidence the appellant has wrongly convicted by the trial Court. The 

defence witness Anay Khan (DW-1) daughter of the appellant, deposed that at 

the time of the incident, the appellant was not present at their house. In the last 
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line of the cross-examination, she admitted that now she was residing with her 

grand-mother and not with her parents. From the memorandum of the 

appellant, it shows that the appellant hated his wife because he suspect on her 

character and due to this reason he committed crime with his own daughter-

prosecutrix. He also suspected that the prosecutrix was not his daughter. 

Looking to the aforesaid circumstances it seems that Anay Khan (DW-1) has 

given false evidence to save her father. Her testimony is not reliable. She also 

admitted that at the time she was doing household chores, therefore, she would 

not be aware if someone climbed up her house. Similarly, other defence 

witnesses Emran (PW-2) admitted that he was not present with the appellant 24 

hours. Neither he was aware as to when did the appellant left the shop, went 

anywhere and when did he returned back to his shop. Such type of evidence is 

not sufficient to establish the plea of alibi taken by the appellant. 

In our opinion, the defence evidence is not sufficient to discard or disbelieve 

the DNA report Exhibit-P/25 which is against the appellant. The learned 

Trial Court rightly convicted the appellant under Sections 302, 201, 377, 

376(2)(f), 376(2)(i) and 376(2)(n) of the IPC.  

•  

16. POINT INVOLVED    

Section 42 -A of Protection of Children 

from Sexual Offences Act, 2012  

(i) Non-obstante clauses – 

Interpretation – Where two 

enactments contain conflicting 

non-obstante clauses, provision of 

latter enactment will prevail over 

the former. 

(ii) Offences involving SC and ST 

(Prevention of Atrocities) Act, 1989 

as well as POCSO Act, 2012 – 
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Special Court constitued under 

which Act is competent to try such 

offences? Held, Special Court 

constituted under POCSO Act, 2012 

shall conduct trial of such offences. 

Parties   –  Pramod Yadav v. The State of Madhya  

                 Pradesh & ors. 
 

Reported in   – Criminal Appeal No. 5189 of 2020 (unreported) (DB) 

 
  In case of conflict between two enactments having non-obstante clause, 

apart from object and purpose for which the Act has been enacted, the latter 

enactment shall prevail over the provisions of the former Act. 

The trial of a case instituted under the provisions of two special Acts viz. 

Atrocities Act and POCSO Act, shall be conducted by the Special Courts 

constitued under the POCSO Act. 

•  

17. POINT INVOLVED    

Section 6 of Protection of Children from 

Sexual Offences Act, 2012  

(i) Sexual offences – Age of prosecutrix – 

Assessment of – Prosecutrix stated her age 

to be 16 and corrected it to 13 in 

deposition – She further stated that four 

years ago her modesty was outraged by 

accused when she was on her way to 

school – No name of school was stated by 

any witness nor any documentary 

evidence such as school register was 

produced to prove her age – Medical 
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expert assessed her age to be 25 years – 

Her cousin, aged 30 deposed that she was 

6 years younger to him – Held, in absence 

of any positive evidence with regard to the 

age of prosecutrix on the date of 

occurance, benefit of doubt has to be 

given to accused. 

 

(ii) Examination of accused – Failure to put 

circumstances against accused in his 

examination u/s 313 CrPC – Effect of – 

Held, such circumstances must be 

excluded from consideration by courts. 

 

(iii) Delay in lodging FIR – Effect of – Sexual 

offences – Prosecutrix and accused 

belonged to different religions – Both were 

known to each other – Letters exchanged 

between them show that their love for 

each other grew and matured over time – 

Their physical relations were not sporadic 

but, regular over the years – FIR was 

lodged at an opportune time of seven days 

prior to accused’s marriage with another 

girl – All these facts raise serious doubt 

about truthfulness of allegations.  

(iv) Consent to physical relationship – 

Whether given under misconception of 



49 

 

fact or fraudulent promise of marriage – 

Determination of – Held, misconception of 

fact u/s 90 IPC must be in proximity of 

time of occurance – Prosecutrix and 

accused were in love with each other, their 

engagement ceremony was also 

performed, accused wanted to marry in 

temple but family of prosecutrix insisted 

for marriage in church – Marriage could 

not be soleminized because of societal 

reasons – Held, consent of prosecutrix was 

a conscious and informed choice coupled 

with positive action not to protest and 

there is no fraudulent promise of 

marriage. 

Parties   –  Maheshwar Tigga v. State of Jharkhand  

 

Reported in   – (2020) 10 SCC 108 (Three Judge Bench) 
 
  The prosecutrix in her deposition dithered with regard to her age by 

first stating she was sixteen years on the date of occurrence and then 

corrected herself to state she was thirteen. Though she alleged that the 

appellant outraged her modesty at the point of a knife while she was on 

way to school, no name of the school has been disclosed either by the 

prosecutrix or her parents PWs 5 and 6. If the prosecutrix was studying in 

a school there is no explanation why proof of age was not furnished on 

basis of documentary evidence such as school register, etc. PW 10, in 

cross-examination assessed the age of the prosecutrix to be approximately 

twenty-five years. PW 2, the cousin (brother) of the prosecutrix aged 
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about 30 years deposed that she was six years younger to him. There is 

thus wide variation in the evidence with regard to the age of the 

prosecutrix. The Additional Judicial Commissioner held the prosecutrix 

to be fourteen years of age applying the rule of the thumb on basis of the 

age disclosed by her in deposition on 18-8-2001 as 20 years. In absence 

of positive evidence being led by the prosecution with regard to the age 

of the prosecutrix on the date of occurrence, the possibility of her being 

above the age of eighteen years on the date cannot be ruled out. The 

benefit of doubt, therefore, has to be given to the appellant. 

x x x 

  It stands well settled that circumstances not put to an accused under 

Section 313 CrPC cannot be used against him, and must be excluded 

from consideration. In a criminal trial, the importance of the questions put 

to an accused are basic to the principles of natural justice as it provides 

him the opportunity not only to furnish his defence, but also to explain 

the incriminating circumstances against him. A probable defence raised 

by an accused is sufficient to rebut the accusation without the 

requirement of proof beyond reasonable doubt. 

 

x x x 

  The appellant belonged to the Scheduled Tribe while the 

prosecutrix belonged to the Christian community. They professed 

different religious beliefs in a traditional society. They both resided in the 

same Village Basjadi and were known to each other. The nature and 

manner of allegations, coupled with the letters exchanged between them, 

marked as exhibits during the trial, make it apparent that their love for 

each other grew and matured over a sufficient period of time. They were 

both smitten by each other and passions of youth ruled over their minds 

and emotions. The physical relations that followed was not isolated or 
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sporadic in nature, but regular over the years. The prosecutrix had even 

gone and resided in the house of the appellant. In our opinion, the delay 

of four years in lodgement of the FIR, at an opportune time of seven days 

prior to the appellant solemnising his marriage with another girl, on the 

pretext of a promise to the prosecutrix raises serious doubts about the 

truth and veracity of the allegations levelled by the prosecutrix. The entire 

genesis of the case is in serious doubt in view of the admission of the 

prosecutrix in cross-examination that no incident had occurred on 9-4-

1999. 

  The parents of the prosecutrix, PWs 5 and 6 both acknowledged 

awareness of the relationship between appellant and the prosecutrix and 

that they were informed after the first occurrence itself but offer no 

explanation why they did not report the matter to the police immediately. 

On the contrary, PW 5 acknowledges that the appellant insisted on 

marrying in the Temple to which they were not agreeable and wanted the 

marriage to be solemnised in the Church. They further acknowledged that 

the appellant and the prosecutrix were in love with each other. Contrary 

to the claim of the prosecutrix, PW 6 stated that the prosecutrix was 

sexually assaulted in her own house. 

  The prosecutrix acknowledged that an engagement ceremony had 

also been performed. She further deposed that the marriage between them 

could not be solemnised because they belonged to different religions. She 

was therefore conscious of this obstacle all along, even while she 

continued to establish physical relations with the appellant. If the 

appellant had married her, she would not have lodged the case. She 

denied having written any letters to the appellant, contrary to the evidence 

placed on record by the defence. The amorous language used by both in 

the letters exchanged reflect that the appellant was serious about the 

relationship desiring to culminate the same into marriage. But 
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unfortunately for societal reasons, the marriage could not materialise as 

they belonged to different communities. 

  The question for our consideration is whether the prosecutrix 

consented to the physical relationship under any misconception of fact 

with regard to the promise of marriage by the appellant or was her 

consent based on a fraudulent misrepresentation of marriage which the 

appellant never intended to keep since the very inception of the 

relationship. If we reach the conclusion that he intentionally made a 

fraudulent misrepresentation from the very inception and the prosecutrix 

gave her consent on a misconception of fact, the offence of rape under 

Section 375 IPC is clearly made out. It is not possible to hold in the 

nature of evidence on record that the appellant obtained her consent at the 

inception by putting her under any fear. Under Section 90 IPC a consent 

given under fear of injury is not a consent in the eye of the law. In the 

facts of the present case, we are not persuaded to accept the solitary 

statement of the prosecutrix that at the time of the first alleged offence 

her consent was obtained under fear of injury. 

Under Section 90 IPC, a consent given under a misconception of fact is 

no consent in the eye of the law. But the misconception of fact has to be 

in proximity of time to the occurrence and cannot be spread over a period 

of four years. It hardly needs any elaboration that the consent by the 

appellant was a conscious and informed choice made by her after due 

deliberation, it being spread over a long period of time coupled with a 

conscious positive action not to protest. The prosecutrix in her letters to 

the appellant also mentions that there would often be quarrels at her home 

with her family members with regard to the relationship, and beatings 

given to her.  

The prosecutrix was herself aware of the obstacles in their relationship 

because of different religious beliefs. An engagement ceremony was also 
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held in the solemn belief that the societal obstacles would be overcome, 

but unfortunately differences also arose whether the marriage was to 

solemnised in the church or in a temple and ultimately failed. It is not 

possible to hold on the evidence available that the appellant right from the 

inception did not intend to marry the prosecutrix ever and had 

fraudulently misrepresented only in order to establish physical relation 

with her. The prosecutrix in her letters acknowledged that the appellant’s 

family was always very nice to her. 

•  

18. POINT INVOLVED    
Sections 7 & 8 of Protection of Children 

from Sexual Offences Act, 2012 – Sexual 

offences – Sole testimony – Conviction can 

be based on the sole testimony of the 

victim, if it is found to be reliable and 

trustworthy. 

 
Parties   – Ganesan v. State Represented by its Inspector of 

Police  
 

Reported in   – AIR 2020 SC 5019 (Three Judge Bench) 

 

Relevant extracts from the judgment: 

 
  In the present case, the appellant accused has been convicted by the 

learned trial Court for the offence under Section 7, punishable under Section 8 

of the POCSO Act. We have gone through the entire judgment passed by the 

learned trial Court as well as the relevant evidence on record, more particularly 

the deposition of PW1-father of the victim, PW2-mother of the victim and 

PW3-victim herself. It is true that PW2-mother of the victim has turned hostile. 

However, PW3-victim has fully supported the case of the prosecution. She has 

narrated in detail how the incident has taken place. She has been thoroughly 
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and fully cross-examined. We do not see any good reason not to rely upon the 

deposition of PW3-victim. PW3 aged 15 years at the time of deposition is a 

matured one. She is trustworthy and reliable. As per the settled proposition of 

law, even there can be a conviction based on the sole testimony of the victim, 

however, she must be found to be reliable and trustworthy. 

•  

19. POINT INVOLVED    

Sections 300 Fourthly, 376 (2) and 376-A 

of Indian Penal Code, 1860, Article 20 (1) 

of Constitution of Indian and Section 6 of 

Protection of Children from Sexual 

Offences Act, 2012 –   

(i) Rape and murder – Applicability of 

Section 300 Fourthly in cases of rape 

which involves death of victim – Held, 

intention to cause death is not necessary to 

attract section 300 Fourthly – Its 

applicability depends upon the knowledge 

that can be attributed to the accused – If the 

callousness towards the result and the risk 

taken is such that the knowledge is 

attributable to accused that the act is likely 

to cause death or such bodily injury as is 

likely to cause death, Section 300 Fourthly 

will get attracted. 

(ii) Rape and murder – Victim being 

child aged 2½ years – Considering the age 

of victim, accused must have known the 

consequence that his sexual assault will 

cause her death or such bodily injury as 

was likely to cause her death – Held, 

section 300 Fourthly is attracted. 
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(iii) Applicability of section 376 (2) and 

376-A IPC as amended by 2013 

Amendment Ordinance (from 03.03.2013 

to 01.04.2013) and 2013 Amendment Act 

which received Presidential assent on 

02.04.2013 but came into force 

retrospectively on 03.02.2013 – Held, 

Section 376-A being identical in both 

Ordinance and Act of 2013, it is applicable 

from 03.02.2013 – However, section 376 

(2) was amended by 2013 Amendment Act 

to include “imprisonment for the remainder 

of that person’s natural life” in “life 

imprisonment”, which was not there till 

02.04.2013 – Therefore, section 376(2) as 

amendment by 2013 Amendment Act is not 

applicable to offence committed between 

03.02.2013 and 01.04.2013 being violative 

of Article 20(1). 

(iv) Death sentence – Imposition in cases 

based on circumstantial evidence – Held, 

not impermissible – The question of 

sentence is not to be determined on the 

basis of volume or character of evidence, 

but with reference to any extenuating 

circumstances which can be said to 

mitigate the enormity of the crime – Where 

death sentence is to be imposed on the 

basis of circumstantial evidence, the same 

must be of unimpeachable character and 

leads to an exceptional case. 

(v) Theory of ‘residual doubt’ – 

Applicability in India – Held, such theory 



56 

 

does not have any place in cases based on 

circumstantial evidence. 

 
Parties   – Shatrughna Baban Meshram v. State of   
                  Maharashtra 

 
Reported in   – (2021) 1 SCC 596  (Three Judge Bench) 

 

   The guiding principles were summed up in State of M.P. v. 

Ram Prasad, (1968) 2 SCR 522 to the effect that even if there be no 

intention to cause death, “if there is such callousness towards the result 

and the risk taken is such that it may be stated that the person knows that 

the act is likely to cause death or such bodily injury as is likely to cause 

death” clause Fourthly of Section 300 IPC will get attracted and that the 

offender must be taken to have known that he was running the risk of 

causing the death or such bodily injury as was likely to cause the death of 

the victim. 

 Considering the age of the victim in the present case, the accused 

must have known the consequence that his sexual assault on a child of 2½ 

years would cause death or such bodily injury as was likely to cause her 

death. The instant matter thus comes within the parameters of clause 

Fourthly to Section 300 IPC. 

x x x 

 If the abovementioned provisions of IPC are considered in three 

compartments, that is to say, 

(A) The situation obtaining before 3-2-2013; 

(B) The situation in existence during 3-2-2013 to 2-4-2013; and, 

(C) The situation obtaining after 2-4-2013; 

following features emerge: 

(1) The offence under Section 375, as is clear from the definition 

of relevant provision in compartment (A), could be committed 



57 

 

against a woman. The situation was sought to be changed and 

made gender neutral in compartment (B). However, the earlier 

position now stands restored as a result of provisions in 

compartment (C). 

(2) As a result of the Ordinance, the sentences for offences under 

Sections 376 (1) and 376 (2) were retained in the same fashion. 

However, a new provision in the form of Section 376-A was 

incorporated under which, if while committing an offence 

punishable under sub-section (1) or sub-section (2) of Section 

376, a person “inflicts an injury which causes the death” of the 

victim, the accused could be punished with rigorous 

imprisonment for a term “which shall not be less than 20 years 

but which may extend to imprisonment for life, which shall 

mean the remainder of that person's natural life or with death”. 

Thus, for the first time, death sentence could be imposed if a 

fatal injury was caused during the commission of offence 

under sub-section (1) or (2) of Section 376. 

(3) Though the provisions of the Amendment Act restored the 

original non gender-neutral position vis-à-vis the victim, it 

made certain changes in sub-section (2) of Section 376. Now, 

the punishment for the offence could be rigorous imprisonment 

for not less than ten years which could extend to imprisonment 

for life, “which shall mean imprisonment for the remainder of 

that person's natural life”. It was, thus, statutorily made clear 

that the imprisonment for life would mean till the last breath of 

that person's natural life. 

(4) Similarly, by virtue of the Amendment Act, for the offence 

under Section 376-A, the punishment could not be less than 20 

years which may extend to imprisonment for life which shall 
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mean imprisonment for the remainder of that person's natural 

life, or with death. 

 In the instant case, the offence was committed on 11-2-2013 when 

the provisions of the Ordinance were in force. However, the Amendment 

Act having been given retrospective effect from 3-2-2013, the question 

arises whether imposition of life sentence for the offence under Section 

376 (2) could “mean imprisonment for the remainder of that person's 

natural life”. 

 In the present case, since the victim was about two-and-a-half years 

of age at the time of incident and since it was the Ordinance which was 

holding the field, going by the provisions of the Ordinance, clauses (f), 

(h) and (l) of Section 376 (2) would get attracted. The comparable 

provisions of Section 376 (2) as amended by the Amendment Act would 

be, clauses (f), (i) and (m) respectively. As the substantive penal 

provisions under clauses (f), (h) and (l) as inserted by the Ordinance and 

clauses (f), (i) and (m) as inserted by the Amendment Act are identical, 

no difficulty on that count is presented. But the sentence prescribed by 

Section 376 (2) as amended by the Amendment Act, has now, for the first 

time provided that the imprisonment for life “shall mean imprisonment 

for the remainder of that person's natural life”. This provision comes with 

retrospective effect and in a situation where such prescription was not 

available on the statute when the offence was committed, the question 

arises whether such ex-post facto prescription would be consistent with 

the provisions of clause (1) of Article 20 of the Constitution. 

 An imposition of life sentence simpliciter does not put any 

restraints on the power of the executive to grant remission and 

commutation in exercise of its statutory power, subject of course to 

Section 433-A of the Code. But, a statutory prescription that it “shall 

mean the remainder of that person's life” will certainly restrain the 
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executive from exercising any such statutory power and to that extent the 

provision concerned definitely prescribes a higher punishment ex-post 

facto. In the process, the protection afforded by Article 20(1) of the 

Constitution would stand negated. We must, therefore, declare that the 

punishment under Section 376 (2) IPC in the present case cannot come 

with stipulation that the life imprisonment “shall mean the remainder of 

that person's life”. Similar prescription in Section 6 of the POCSO Act, 

which came by way of amendment in 2019, would not be applicable and 

the governing provision for punishment for the offence under the POCSO 

Act must be taken to be the pre-amendment position as noted 

hereinabove. 

x x x 

 The question of sentence must be determined not with reference to 

the volume or character of the evidence on record but with reference to 

the circumstances which mitigate the enormity of the crime and that the 

nature of proof can have bearing upon the question of sentence and not 

with the question of punishment. 

 It can therefore be summed up: 

(1) It is not as if imposition of death penalty is impermissible to 

be awarded in circumstantial evidence cases. 

(2) If the circumstantial evidence is of an unimpeachable 

character in establishing the guilt of the accused and leads to 

an exceptional case or the evidence sufficiently convinces 

the judicial mind that the option of a sentence lesser than 

death penalty is foreclosed, the death penalty can be 

imposed. 

x x x 

 When it comes to cases based on circumstantial evidence in our 

jurisprudence, the standard that is adopted in terms of law laid down by 



60 

 

this Court as noticed in Sharad Birdhichand Sarda v. State of 

Maharashtra, (1984) 4 SCC 116 and subsequent decisions is that the 

circumstances must not only be individually proved or established, but 

they must form a consistent chain, so conclusive as to rule out the 

possibility of any other hypothesis except the guilt of the accused. On the 

strength of these principles, the burden in such cases is already of a 

greater magnitude. Once that burden is discharged, it is implicit that any 

other hypothesis or the innocence of the accused, already stands ruled out 

when the matter is taken up at the stage of sentence after returning the 

finding of guilt. So, theoretically the concept or theory of “residual 

doubt” does not have any place in a case based on circumstantial 

evidence. As a matter of fact, the theory of residual doubt was never 

accepted by the US Supreme Court as discussed earlier. 

•  

 

20. POINT INVOLVED 

 

Sections 4 & 42 of Protection of Children 

from Sexual Offences Act, 2012 – (i) 

Determination of age – Where the birth 

certificate from the school is available then, 

the ossification test report cannot be looked 

into. 

(ii) Margin of error –There is no straight 

jacket formula to the effect that in every case 

the margin of error of two years has to be 

taken in favour of the accused irrespective of 

the surrounding circumstances – If the 

surrounding circumstances indicate the 

margin of error in favour of the prosecution 

then there is no bar under the law in 

considering the same against the accused. 
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(iii) Consent of minor – The prosecutrix was 

minor on the date of the incident, therefore, 

under such circumstances, her consent is 

immaterial. 

(iv) Procuration of minor girl – If a minor 

girl leaves her house on the enticement by 

the accused then it cannot be said that the 

prosecutrix has left her house on her own 

volition – Held, that the appellant is guilty of 

kidnapping the prosecutrix as well as guilty 

of procuration of minor girl u/s 366A of 

IPC. 

(v) Sentence – For an offence committed 

prior to POCSO Amendment Act, 2019, if 

the appellant has been held guilty for the 

offence p/u/s 376(1) of the IPC as well as for 

the offence u/s 4 of POCSO Act, 2012, them 

it was not necessary for the Trial Court to 

award a separate sentence for offence u/s 4 

of POCSO Act, 2012 in view of Section 42 

of POCSO Act, 2012. 
 

Parties   –  Deepak Prajapati v. State of Madhya Pradesh 

 
Reported in   – 2021 CriLJ 4229  
 

 

  In the present case, the incident took place in the year 2014 

whereas the Juvenile Justice (Care and Protection of Children) Rules, 2007 

were framed under Section 68(1) of Juvenile Justice (Care and Protection of 

Children) Act, 2000 were in force. From bare perusal of Rule 12 of the Rules 

of 2007, it is clear that if the matriculation certificates are available and in the 

absence whereof, the date of birth certificate from the school first attended is 

available and in absence whereof, the birth certificate given by a Corporation 

or Municipal Authority or a Panchayat is available and in only in absence of 
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the above mentioned documents, the medical opinion would be sought from a 

duly constituted Medical Board, which will declare the age of the Juvenile or 

Child. Thus, where the birth certificate from the school is available then, the 

ossification test report cannot be looked into. 

 Under these circumstances, this Court is of the considered opinion 

that the Ossification Test Report (Exhibit-P/11) is not material piece of 

evidence for proper determination of the age of the prosecutrix. Even 

otherwise, according to the Ossification Test Report (Exhibit-P/11), the age of 

the prosecutrix was between 16 to 18 years but there is no straight jacket 

formula to the effect that in every case the margin of error of two years has to 

be taken in favour of the accused irrespective of the surrounding circumstances. 

If the surrounding circumstances indicate the margin of error in favour of the 

prosecution then there is no bar under the law in considering the same against 

the accused. In that view of the matter, this Court is of the considered opinion 

that the Trial Court did not commit any mistake by holding that the prosecutrix 

was minor on the date of the incident. 

 As this Court has already come to a conclusion that the prosecutrix 

was minor on the date of the incident, therefore, under such circumstances, her 

consent is immaterial. The prosecutrix has specifically stated in her evidence 

that she was raped by the appellant. Even in the FSL report, human sperms 

were found. Even otherwise it is well established principle of law that if the 

evidence of the prosecutrix is reliable & trustworthy then looking for 

corroborative evidence is nothing but adding a pinch of salt to her injury. 

 Under these circumstances, this Court is of the considered opinion 

that if a minor girl leaves her house on the enticement by the accused then it 

cannot be said that the prosecutrix has left her house on her own volition. Thus, 

it is held that the appellant is also guilty of kidnapping the prosecutrix as well 

as guilty of procuration of minor girl under Section 366A of the Indian Penal 

Code. 

In the year 2014, the maximum sentence for the offence under Section 4 of the 

POCSO Act was seven years whereas the maximum sentence for the offence 
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under Section 376 of the Indian Penal Code was ten years. However, this 

anomaly was also rectified by the legislation by amending the POCSO Act, 

2012 by Amendment Act No. 25/2019 and the minimum sentence for the 

offence under Section 4 of POCSO Act 2012 has been enhanced to rigorous 

imprisonment for ten years. Since the appellant has been held guilty for the 

offence under Section 376(1) of the Indian Penal Code as well as for the 

offence under Section 4 of POCSO Act, 2012 and at the relevant point of time, 

the sentence provided for offence under Section 376(1) of the Indian Penal 

Code was greater in degree, therefore, this Court is of the considered opinion 

that it was not necessary for the Trial Court to award a separate sentence for 

offence under Section 4 of POCSO Act, 2012. The sentences awarded for 

offence under Sections 363, 366-A and 376(1) of I.P.C. are hereby affirmed. 

No separate sentence is awarded for offence under Section 4 of POCSO  

•  
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THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES 

ACT, 2012  

 

(No. 32 of 2012*) 

[19th June, 2012] 

 

   An Act to protect children from offences of sexual assault, sexual 

harassment and pornography and provide for establishment of Special Courts 

for trial of such offences and for matters connected therewith or incidental 

thereto. 

   Whereas clause (3) of article 15 of the Constitution, inter alia, 

empowers the State to make special provisions for children; 

  And whereas, the Government of India has acceded on the 11th 

December, 1992 to the Convention on the Rights of the Child, adopted by the 

General Assembly of the United Nations, which has prescribed a set of 

standards to be followed by all State parties in securing the best interests of the 

child; 

  And whereas it is necessary for the proper development of the 

child that his or her right to privacy and confidentiality be protected and 

respected by every person by all means and through all stages of a judicial 

process involving the child; 

   And whereas it is imperative that the law operates in a manner 

that the best interest and well being of the child are regarded as being of 

paramount importance at every stage, to ensure the healthy physical, emotional, 

intellectual and social development of the child; 

   And whereas the State Parties to the Convention on the Rights of 

the Child are required to undertake all appropriate national, bilateral and 

multilateral measures to prevent – 

(a) the inducement or coercion of a child to engage in any unlawful 

sexual activity; 

(b) the exploitative use of children in prostitution or other unlawful 

sexual practices; 
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(c) the exploitative use of children in pornographic performances and 

materials; 

   And whereas sexual exploitation and sexual abuse of children are 

heinous crimes and need to be effectively addressed.  

 Be it enacted by Parliament in the Sixty-third Year of the Republic of 

India as follows:- 

CHAPTER I 

Preliminary 

1. Short title, extent and commencement. – (1) This Act may be called the 

Protection of Children from Sexual Offences Act, 2012. 

(2) It extends to the whole of India, except the State of Jammu and Kashmir. 

(3) It shall come into force on such date as the Central Government may, by 

notification in the Official Gazette, appoint.  

2. Definitions. – (1) In this Act, unless the context otherwise requires, - 

(a) “aggravated penetrative sexual assault” has the same meaning as 

assigned to it in Section 5; 

(b) “aggravated sexual assault” has the same meaning as assigned to it in 

Section 9; 

(c) “armed forces or security forces” means armed forces of the Union or 

security forces or police forces, as specified in the Schedule; 

(d) “child” means any person below the  age of eighteen years; 

(e) “domestic relationship” shall have the same meaning as assigned to it in 

clause (f) of Section 2 of the Protection of Women from Domestic 

Violence Act, 2005 (43 of 2005); 

(f) “penetrative sexual assault” has the same meaning as assigned to it in 

Section 3; 

(g) “prescribed” means prescribed by rules made under this Act; 

(h) “religious institution” shall have the same meaning as assigned to it in 

the Religious Institutions (Prevention of Misuse) Act, 1988 (41 of 

1988); 

(i) “sexual assault” has the same meaning as assigned to it in Section 7; 
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(j) “sexual harassment” has the same meaning as assigned to it in Section 

11; 

(k) “shared household” means a household where the person charged with 

the offence lives or has lived at any time in a domestic relationship with 

the child; 

(l) “Special Court” means a court designated as such under  

Section 28; 

(m) “Special Public Prosecutor” means a Public Prosecutor appointed under 

Section 32; 

 (2) The words and expressions used herein and not defined but defined 

in the Indian Penal Code (45 of 1860), the Code of Criminal Procedure, 1973 

(2 of 1974), the Juvenile Justice (Care and Protection of Children) Act, 2000 

(56 of 2000) and the Information Technology Act, 2000 (21 of 2000) shall have 

the meanings respectively assigned to them in the said Codes or the Acts. 

CHAPTER II 

Sexual offences against children 

A. Penetrative sexual assault and punishment therefor 

3. Penetrative sexual assault. – A person is said to commit “penetrative sexual 

assault” if- 

(a) he penetrates his penis, to any extent, into the vagina, mouth, urethra or 

anus of a child or makes the child to do so with him or any other person; 

or 

(b) he inserts, to any extent, any object or a part of the body, not being the 

penis, into the vagina, the urethra or anus of the child or makes the child 

to do so with him or any other person; or  

(c) he manipulates any part of the body of the child so as to cause 

penetration into the vagina, urethra, anus or any part of body of the child 

or makes the child to do so with him or any other person; or  

(d) he applies his mouth to the penis, vagina, anus, urethra of the child or 

makes the child to do so to such person or any other person.  
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4. Punishment for penetrative sexual assault. – Whoever commits 

penetrative sexual assault shall be punished with imprisonment of either 

description for a term which shall not be less than seven years but which may 

extend to imprisonment for life, and shall also be liable to fine.  

B. Aggravated penetrative sexual assault and punishment therefor  

5. Aggravated penetrative sexual assault. – (a) whoever, being a police 

officer, commits penetrative sexual assault on a child- 

(i) within the limits of the police station or premises at which he is 

appointed; or 

(ii) in the premises of any station house, whether or not situated in 

the police station, to which he is appointed; or 

(iii) in the course of his duties or otherwise; or 

(iv) where he is known as, or identified as, a police officer; or 

(b)  whoever being a member of the armed forces or security forces commits 

 penetrative sexual assault on a child – 

(i) within the limits of the area to which the person is deployed; or 

(ii) in any areas under the command of the forces or armed forces; or 

(iii) in the course of his duties or otherwise; or 

(iv) where the said person is known or identified as a member of the 

security or armed forces; or  

(c) whoever being a public servant commits penetrative sexual assault on a 

 child; or 

(d) whoever being on the management or on the staff of a jail, remand 

home, protection home, observation home, or other place of custody or 

care and protection established by or under any law of the time being in 

force, commits penetrative sexual assault on a child, being inmate of 

such jail, remand home, protection home, observation home, or other 

place of custody or care and protection; or  

(e) whoever being on the management or staff of a hospital, whether 

Government or private, commits penetrative sexual assault on a child in 

that hospital; or  
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(f) whoever being on the management or staff of an educational institution 

or religious institution, commits penetrative sexual assault on a child in 

that institution; or  

(g) whoever commits gang penetrative sexual assault on a child.  

Explanation. – When a child is subjected to sexual assault by one or more 

persons of a group in furtherance of their common intention, each of such 

persons shall be deemed to have committed gang penetrative sexual assault 

within the meaning of this clause and each of such person shall be liable for 

that act in the same manner as if it were done by him alone; or  

(h) whoever commits penetrative sexual assault on a child using deadly  

weapons, fire, heated substance or corrosive substance; or  

(i) whoever commits penetrative sexual assault causing grievous hurt or 

causing bodily harm and injury or injury to the sexual organs of the 

child; or  

(j) whoever commits penetrative sexual assault on a child, which –  

(i) physically incapacitates the child or causes the child to become 

mentally ill as defined under clause (1) of Section 2 of the Mental 

Health Act, 1987 (14 of 1987) or causes impairment of any kind 

so as to render the child unable to perform regular tasks, 

temporarily or permanently; or 

(ii) in the case of female child, makes the child pregnant as a 

consequence of sexual assault; 

(iii) inflicts the child with Human Immunodeficiency Virus or any 

other life threatening disease or infection which may either 

temporarily or permanently impair the child by rendering him 

physically incapacitated, or mentally ill to perform regular tasks; 

or 

(k) whoever, taking advantage of a child’s mental or physical disability, 

commits penetrative sexual assault on the child; or 

(l) whoever commits penetrative sexual assault on the child more than once 

or repeatedly; or 
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(m) whoever commits penetrative sexual assault on a child below twelve 

years; or 

(n) whoever being a relative of the child through blood or adoption or 

marriage or guardianship or in foster care or having a domestic 

relationship with a parent of the child or who is living in the same or 

shared household with the child, commits penetrative sexual assault on 

such child; or 

(o) whoever being, in the ownership, or management, or staff, of any 

institution providing services to the child, commits penetrative sexual 

assault on the child; or 

(p) whoever being in a position of trust or authority of a child commits 

penetrative sexual assault on the child in an institution or home of the 

child or anywhere else; or 

(q) whoever commits penetrative sexual assault on a child knowing the 

child is pregnant; or 

(r) whoever commits penetrative sexual assault on a child and attempts to 

murder the child; or 

(s) whoever commits penetrative sexual assault on a child in the course of 

communal or sectarian violence; or 

(t) whoever commits penetrative sexual assault on a child and who has 

been previously convicted of having committed any offence under this 

Act or any sexual offence punishable under any other law for the time 

being in force; or 

(u) whoever commits penetrative sexual assault on a child and makes the 

child to strip or parade naked in public, is said to commit aggravated 

penetrative sexual assault.  

6. Punishment for aggravated penetrative sexual assault.–  Whoever, 

commits aggravated penetrative sexual assault, shall be punished with rigorous 

imprisonment for a term which shall not be less than ten years but which may 

extend to imprisonment of life and shall also be liable to fine.  

C. – Sexual assault and punishment therefor 
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7. Sexual Assault. – Whoever, with sexual intent touches the vagina, penis, 

anus or breast of the child or makes the child touch the vagina, penis, anus or 

breast of such person or any other person or does any other act with sexual 

intent which involves physical contact without penetration is said to commit 

sexual assault. 

8. Punishment for sexual assault. – Whoever, commits sexual assault, shall 

be punished with imprisonment of either description for a term which shall not 

be less than three years but which may extend to five years, and shall also be 

liable to fine. 

D. Aggravated sexual assault and punishment therefor 

9. Aggravated Sexual Assault. – 

(a) whoever, being a police officer, commits sexual assault on a child – 

(i) within the limits of the police station or premises where he is 

appointed; or 

(ii) in the premises of any station house whether or not situated in the 

police station to which he is appointed; or 

(iii) in the course of his duties or otherwise; or 

(iv) where he is known as, or identified as a police officer; or 

(b) whoever, being a member of the armed forces or security forces, 

commits  sexual assault on a child –  

(i) within the limits of  the area to which the person is deployed; or 

(ii) in any areas under the command of the security or armed forces; 

or 

(iii) in the course of his duties or otherwise; or 

(iv) where he is known or identified as a member of the security or 

armed forces; or 

(c) Whoever being a public servant commits sexual assault on a child; or 

(d) whoever being on the management or on other staff of a jail, or remand 

home or protection home or observation home, or other place of custody 

or care and protection established by or under any law for the time being 

in force commits sexual assault on a child being inmate of such jail or 
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remand home or protection home or observation home or other place of 

custody or care and protection; or  

(e) whoever being on the management or staff of a hospital, whether 

Government or private, commits sexual assault on a child in that 

hospital; or 

(f) whoever being on the management or staff of a hospital, whether 

Government or private, commits sexual assault on a child in that 

hospital; or 

(g) whoever commits gang sexual assault on a child. 

 Explanation. – When a child is subjected sexual assault by one or more 

persons of a group in furtherance of their common intention, each of 

such persons shall be deemed to have committed gang sexual assault 

within the meaning of this clause and each of such person shall be liable 

for that act in the same manner as if it were done by him alone; or  

(h) whoever commits sexual assault on a child using deadly weapons, fire, 

heated substance or corrosive substance; or 

(i) whoever commits sexual assault causing grievous hurt or causing bodily 

harm and injury or injury to the sexual organs of the child; or 

(j) whoever commits sexual assault on a child, which –  

(i) physically incapacitates the child or causes the child to become 

mentally ill as defined under clause (1) of Section 2 of the Mental 

Health Act, 1987 (14 of 1987) or causes impairment of any kind 

so as to render the child unable to perform regular tasks, 

temporarily or permanently; or 

(ii) inflicts the child with Human Immunodeficiency Virus or any 

other life threatening disease or infection which may either 

temporarily or permanently impair the child by rendering him 

physically incapacitated, or mentally ill to perform regular tasks; 

or 

(k) whoever, taking advantage of a child’s mental or physical disability, 

commits sexual assault on the child; or  
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(l) whoever commits sexual assault on the child more than once or 

repeatedly; or 

(m) whoever commits sexual assault on a child below twelve years; or 

(n) whoever, being a relative of the child through blood or adoption or 

marriage or guardianship or in foster care, or having domestic 

relationship with a parent of the child, or who is living in the same or 

shared household with the child, commits sexual assault on such child; 

or  

(o) whoever, being in the ownership or management or staff, of any 

institution providing services to the child, commits sexual assault on the 

child in such institution; or  

(p) whoever, being in a position of trust or authority of a child, commits 

sexual assault on the child in an institution or home of the child or 

anywhere else; or 

(q) whoever commits sexual assault on a child knowing the child is 

pregnant; or 

(r) whoever commits sexual assault on a child and attempts to murder the 

child: or 

(s) whoever commits sexual assault on a child in the course of communal or 

sectarian violence; or 

(t) whoever commits sexual assault on a child and who has been previously 

convicted of having committed any offence under this Act or any sexual 

offence punishable under any other law for the time being in force: or 

(u)  whoever commits sexual assault on a child and makes the child to strip 

or parade naked in public, is said to commit aggravated sexual assault.  

10. Punishment for aggravated sexual assault. – Whoever, commits 

aggravated sexual assault shall be punished with imprisonment of either 

description for a term which shall not be less than five years but which may 

extend to seven years, and shall also be liable to fine. 

E. – Sexual harassment and punishment therefor 
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11. Sexual harassment. – A person is said to commit sexual harassment upon 

a child when such person with sexual intent, –  

(i) utters any word or makes any sound, or makes any gesture or exhibits 

any object or part of body with the intention that such word or sound 

shall be heard, or such gesture or object or part of body shall be seen by 

the child; or 

(ii) makes a child exhibit his body or any part of his body so as it is seen by 

such person or any other person; or  

(iii) shows any object to a child in any form or media for pornographic 

purposes; or  

(iv) repeatedly or constantly follows or watches or contacts a child either 

directly or through electronic, digital or any other means; or  

(v) threatens to use, in any form of media, a real or fabricated depiction 

through electronic, film or digital or any other mode, of any part of the 

body of the child or the involvement of the child in a sexual act; or  

(vi) entices a child for pornographic purposes or gives gratification 

therefore.  

Explanation. – Any question which involves “sexual intent” shall be a question 

of fact.  

12. Punishment for sexual harassment. – Whoever commits sexual 

harassment upon a child shall be punished with imprisonment of either 

description for a term which may extend to three years and shall also be liable 

to fine.  

CHAPTER III 

Using child for pornographic purposes and punishment therefor 

13. Use of child for pornographic purposes. – Whoever, uses a child in any 

form of media (including programme or advertisement telecast by television 

channels or internet or any other electronic form or printed form, whether or 

not such programme or advertisement is intended for personal use or for 

distribution), for the purposes of sexual gratification, which includes –  

(a)  representation of the sexual organs of a child; 
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(b)  usage of a child engaged in real or simulated sexual acts (with or 

without penetration); 

(c)  the indecent or obscene representation of a child, shall be guilty of the 

offence of using a child for pornographic purposes.  

Explanation. – For the purposes of this section, the expression “use a child” 

shall include involving a child through any medium like print, electronic, 

computer or any other technology for preparation, production, offering, 

transmitting, publishing, facilitation and distribution of the pornographic 

material.  

14. Punishment for using child for pornographic purposes. – (1) Whoever, 

uses a child or children for pornographic purposes shall be punished with 

imprisonment of either description which may extend to five years and shall 

also be liable to fine and in the event of second or subsequent conviction with 

imprisonment of either description for a term which may extend to seven years 

and also be liable to fine.  

 (2) If the person using the child for pornographic purposes commits 

an offence referred to in Section 3, by directly participating in pornographic 

acts, he shall be punished with imprisonment of either description for a term 

which shall not be less than ten years but which may extend to imprisonment 

for life, and shall also be liable to fine.  

 (3) If the person using the child for pornographic purposes commits 

an offence referred to in Section 5, by directly participating in pornographic 

acts, he shall be punished with rigorous imprisonment for life and shall also be 

liable to fine.  

 (4) If the person using the child for pornographic purposes commits 

an offence referred to in Section 7, by directly participating in pornographic 

acts, he shall be punished with imprisonment of either description for a term 

which shall not be less than six years but which may extend to eight years, and 

shall also be liable to fine.  

 (5) If the person using the child for pornographic purposes commits 

an offence referred to in Section 9, by directly participating in pornographic 
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acts, he shall be punished with imprisonment of either description for a term 

which shall not be less than eight years but which may extend to ten years, and 

shall also be liable to fine.  

15. Punishment for storage of pornographic material involving  

child. – Any person, who stores, for commercial purposes any pornographic 

material in any form involving a child shall be punished with imprisonment of 

either description which may extend to three years or with fine or with both. 

CHAPTER IV 

Abetment of and attempt to commit an offence 

16. Abetment of an offence. – A person abets an offence, who – 

Firstly. – Instigates any person to do that offence; or 

Secondly. – Engages with one or more other person or persons in any 

conspiracy for the doing of that offence, if an act or illegal omission 

takes place in pursuance of that conspiracy, and in order to the doing of 

that offence; or 

Thirdly. – Intentionally aids, by any act or illegal omission, the doing of 

that offence. 

Explanation I. – A person who, by wilful misrepresentation, or by wilful 

concealment of a material fact, which he is bound to disclose, 

voluntarily causes or procures, or attempts to cause or procure a thing to 

be done, is said to instigate the doing of that offence. 

Explanation II. – Whoever, either prior to or at the time of commission 

of an act, does anything in order to facilitate the commission of that act, 

and thereby facilitates the commission thereof, is said to aid the doing of 

that act. 

Explanation III. – Whoever employs, harbours, receives or transports a 

child, by means of threat or use of force or other forms of coercion, 

abduction, fraud, deception, abuse of power or of a position, 

vulnerability or the giving or receiving of payments or benefits to 

achieve the consent of a person having control over another person, for 
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the purpose of any offence under this Act, is said to aid the doing of that 

act. 

17. Punishment for abetment. – Whoever abets any offence under this Act, if 

the act abetted is committed in consequence of the abetment, shall be punished 

with punishment provided for that offence. 

Explanation. – An act or offence is said to be committed in consequence of 

abetment, when it is committed in consequence of the instigation, or in 

pursuance of the conspiracy or with the aid, which constitutes the abetment. 

18. Punishment for attempt to commit an offence. – Whoever attempts to 

commit any offence punishable under this Act or to cause such an offence to be 

committed, and in such attempt, does any act towards the commission of the 

offence, shall be punished with imprisonment of any description provided for 

the offence, for a term which may extend to one-half of the imprisonment for 

life or, as the case may be, one-half of the longest term of imprisonment 

provided for that offence or with fine or with both. 

CHAPTER V 

Procedure for reporting of cases 

19. Reporting of offences. – (1) Notwithstanding anything contained in the 

Code of Criminal Procedure, 1973 (2 of 1974), any person (including the 

child), who has apprehension that an offence under this Act is likely to be 

committed or has knowledge that such an offence has been committed, he shall 

provide such information to, –  

   (a)  the Special Juvenile Police Unit; or  

   (b)  the local police.  

 (2) Every report given under sub-section (1) shall be –  

   (a)  ascribed an entry number and recorded in writing;  

   (b)  be read over to the informant;  

   (c)  shall be entered in a book to be kept by the Police Unit.  

 (3) Where the report under sub-section (1) is given by a child, the 

same shall be recorded under sub-section (2) in a simple language so that the 

child understands contents being recorded. 
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 (4) In case contents are being recorded in the language not 

understood by the child or wherever it is deemed necessary, a translator or an 

interpreter, having such qualifications, experience and on payment of such fees 

as may be prescribed, shall be provided to the child if he fails to understand the 

same. 

 (5) Where the Special Juvenile Police Unit or local police is satisfied 

that the child against whom an offence has been committed is in need of care 

and protection, then, it shall, after recording the reasons in writing, make 

immediate arrangement to give him such care and protection (including 

admitting the child into shelter home or to the nearest hospital) within twenty-

four hours of the report, as may be prescribed. 

 (6) The Special Juvenile Police Unit or local police shall, without 

unnecessary delay but within a period of twenty-four hours, report the matter to 

the Child Welfare Committee and the Special Court or where no Special Court 

has been designated, to the Court of Session, including need of the child for 

care and protection and steps taken in this regard. 

 (7) No person shall incur any liability, whether civil or criminal, for 

giving the information in good faith for the purpose of sub-section (1). 

20. Obligation of media, studio and photographic facilities to report cases. 

– Any personnel of the media or hotel or lodge or hospital or club or studio or 

photographic facilities, by whatever name called, irrespective of the number of 

persons employed therein, shall, on coming across any material or object which 

is sexually exploitative of the child (including pornographic, sexually-related or 

making obscene representation of a child or children) through the use of any 

medium, shall provide such information to the Special Juvenile Police Unit, or 

to the local police, as the case may be. 

21. Punishment for failure to report or record a case. – (1) Any person, who 

fails to report the commission of an offence under subsection (1) of section 19 

or section 20 or who fails to record such offence under sub-section (2) of 

section 19 shall be punished with imprisonment of either description which 

may extend to six months or with fine or with both. 
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 (2) Any person, being in-charge of any company or an institution (by 

whatever name called) who fails to report the commission of an offence under                                                 

sub-section (1) of section 19 in respect of a subordinate under his control, shall 

be punished with imprisonment for a term which may extend to one year and 

with fine. 

 (3) The provisions of sub-section (1) shall not apply to a child under this 

Act. 

22. Punishment for false complaint or false information. – (1) Any person, 

who makes false complaint or provides false information against any person, in 

respect of an offence committed under sections 3, 5, 7 and section 9, solely 

with the intention to humiliate, extort or threaten or defame him, shall be 

punished with imprisonment for a term which may extend to six months or 

with fine or with both. 

 (2) Where a false complaint has been made or false information has 

been provided by a child, no punishment shall be imposed on such child. 

 (3) Whoever, not being a child, makes a false complaint or provides 

false information against a child, knowing it to be false, thereby victimising 

such child in any of the offences under this Act, shall be punished with 

imprisonment which may extend to one year or with fine or with both. 

23. Procedure for media. – (1) No person shall make any report or present 

comments on any child from any form of media or studio or photographic 

facilities without having complete and authentic information, which may have 

the effect of lowering his reputation or infringing upon his privacy. 

 (2) No reports in any media shall disclose, the identity of a child 

including his name, address, photograph, family details, school, neighbourhood 

or any other particulars which may lead to disclosure of identity of the child: 

 Provided that for reasons to be recorded in writing, the Special Court, 

competent to try the case under the Act, may permit such disclosure, if in its 

opinion such disclosure is in the interest of the child. 
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 (3) The publisher or owner of the media or studio or photographic 

facilities shall be jointly and severally liable for the acts and omissions of his 

employee 

 (4) Any person who contravenes the provisions of sub-section (1) or 

sub-section (2) shall be liable to be punished with imprisonment of either 

description for a period which shall not be less than six months but which may 

extend to one year or with fine or with both. 

CHAPTER VI 

Procedures for recording statement of the child 

24. Recording of statement of a child. – (1) The statement of the child shall 

be recorded at the residence of the child or at a place where he usually resides 

or at the place of his choice and as far as practicable by a woman police officer 

not below the rank of sub-inspector. 

 (2) The police officer while recording the statement of the child shall 

not be in uniform.  

 (3) The police officer making the investigation, shall, while 

examining the child, ensure that at no point of time the child come in the 

contact in any way with the accused. 

 (4) No child shall be detained in the police station in the night for 

any reason. 

 (5) The police officer shall ensure that the identity of the child is 

protected from the public media, unless otherwise directed by the Special Court 

in the interest of the child. 

25. Recording of statement of a child by Magistrate. – (1) If the statement of 

the child is being recorded under section 164 of the Code of Criminal 

Procedure, 1973 (2 of 1974) (herein referred to as the Code), the Magistrate 

recording such statement shall, notwithstanding anything contained therein, 

record the statement as spoken by the child: 

  Provided that the provisions contained in the first proviso to sub-section 

(1) 164 of the Code shall, so far it permits the presence of the advocate of the 

accused shall not apply in this case. 
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  (2) The Magistrate shall provide to the child and his parents or his 

representative, a copy of the document specified under section 207 of the Code, 

upon the final report being filed by the police under section 173 of that Code. 

26. Additional provisions regarding statement to be recorded. – (1) The 

Magistrate or the police officer, as the case may be, shall record the statement 

as spoken by the child in the presence of the parents of the child or any other 

person in whom the child has trust or confidence. 

  (2) Wherever necessary, the Magistrate or the police officer, as the case 

may be, may take the assistance of a translator or an interpreter, having such 

qualifications, experience and on payment of such fees as may be prescribed, 

while recording the statement of the child. 

  (3) The Magistrate or the police officer, as the case may be, may, in the 

case of a child having a mental or physical disability, seek the assistance of a 

special educator or any person familiar with the manner of communication of 

the child or an expert in that field, having such qualifications, experience and 

on payment of such fees as may be prescribed, to record the statement of the 

child. 

  (4) Wherever possible, the Magistrate or the police officer, as the case 

may be, shall ensure that the statement of the child is also recorded by audio-

video electronic means. 

27. Medical examination of a child. – (1) The medical examination of a child 

in respect of whom any offence has been committed under this Act, shall, 

notwithstanding that a First Information Report or complaint has not been 

registered for the offences under this Act, be conducted in accordance with 

section 164A of the Code of Criminal Procedure, 1973 (2 of 1974). 

 (2) In case the victim is a girl child, the medical examination shall be 

conducted by a woman doctor. 

 (3) The medical examination shall be conducted in the presence of the 

parent of the child or any other person in whom the child reposes trust or 

confidence. 
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 (4) Where, in case the parent of the child or other person referred to in              

sub-section (3) cannot be present, for any reason, during the medical 

examination of the child, the medical examination shall be conducted in the 

presence of a woman nominated by the head of the medical institution. 

CHAPTER VII 

Special Courts 

28. Designation of Special Courts. – (1) For the purposes of providing a 

speedy trial, the State Government shall in consultation with the Chief Justice 

of the High Court, by notification in the Official Gazette, designate for each 

district, a Court of Session to be a Special Court to try the offences under the 

Act: 

Provided that if a Court of Session is notified as a children’s court under the 

Commissions for Protection of Child Rights Act, 2005 (4 of 2006) or a Special 

Court designated for similar purposes under any other law for the time being in 

force, then, such court shall be deemed to be a Special Court under this section. 

 (2) While trying an offence under this Act, a Special Court shall also try 

an offence other than the offence referred to in sub-section (1)], with which the 

accused may, under the Code of Criminal Procedure, 1973 (2 of 1974), be 

charged at the same trial. 

 (3) The Special Court constituted under this Act, notwithstanding 

anything in the Information Technology Act, 2000 (21 of 2000), shall have 

jurisdiction to try offences under Section 67B of that Act in so far as it relates 

to publication or transmission of sexually explicit material depicting children in 

any act, or conduct or manner or facilitates abuse of children online. 

29. Presumption as to certain offences. – (1) Where a person is prosecuted 

for committing or abetting or attempting to commit any offence under Sections 

3, 5, 7 and section 9 of this Act, the Special Court shall presume, that such 

person has committed the offence as the case may be, unless the contrary is 

proved. 

30. Presumption of culpable mental state. – (1) In any prosecution for any 

offence under this Act which requires a culpable mental state on the part of the 
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accused, the Special Court shall presume the existence of such mental state but 

it shall be a defence for the accused to prove the fact that he had no such 

mental state with respect to the act charged as an offence in that prosecution. 

 (2) For the purposes of this section, a fact is said to be proved only when 

the Special Court believes it to exist beyond reasonable doubt and not merely 

when its existence is established by a preponderance of probability. 

Explanation.— In this section, “culpable mental state” includes intention, 

motive, knowledge of a fact and the belief in, or reason to believe, a fact. 

31. Application of Code of Criminal Procedure, 1973 to proceedings before 

a Special Court. – Save as otherwise provided in this Act, the provisions of the 

Code of Criminal Procedure, 1973 (including the provisions as to bail and 

bonds) shall apply to the proceedings before a Special Court and for the 

purposes of the said provisions, the Special Court shall be deemed to be a 

Court of Sessions and the person conducting a prosecution before a Special 

Court, shall be deemed to be a Public Prosecutor. 

32. Special Public Prosecutors.– (1) The State Government shall, by 

notification in the Official Gazette, appoint a Special Public Prosecutor for 

every Special Court for conducting cases only under the provisions of this Act. 

 (2) A person shall be eligible to be appointed as a Special Public 

Prosecutor under sub-section (1) only if he had been in practice for not less 

than seven years as an advocate. 

 (3) Every person appointed as a Special Public Prosecutor under this 

section shall be deemed to be a Public Prosecutor within the meaning of clause 

(u) of section 2 of the Code of Criminal Procedure, 1973 and provision of that 

Code shall have effect accordingly. 

CHAPTER VIII 

Procedure and Powers of Special Courts and Recording of Evidence 

33. Procedure and powers of Special Court. – (1) A Special Court may take 

cognizance of any offence, without the accused being committed to it for trial, 

upon receiving a complaint of facts which constitute such offence, or upon a 

police report of such facts. 
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 (2) The Special Public Prosecutor, or as the case may be, the counsel 

appearing for the accused shall, while recording the examination-in-chief, 

cross-examination or re-examination of the child, communicate the questions to 

be put to the child to the Special Court which shall in turn put those questions 

to the child. 

 (3) The Special Court may, if it considers necessary, permit frequent 

breaks for the child during the trial. 

 (4) The Special Court shall create a child-friendly atmosphere by 

allowing a family member, a guardian, a friend or a relative, in whom the child 

has trust or confidence, to be present in the court. 

 (5) The Special Court shall ensure that the child is not called repeatedly 

to testify in the court. 

 (6) The Special Court shall not permit aggressive questioning or 

character assassination of the child and ensure that dignity of the child is 

maintained at all times during the trial. 

 (7) The Special Court shall ensure that the identity of the child is not 

disclosed at any time during the course of investigation or trial: 

 Provided that for reasons to be recorded in writing, the Special Court 

may permit such disclosure, if in its opinion such disclosure is in the interest of 

the child. 

Explanation.— For the purposes of this sub-section, the identity of the child 

shall include the identity of the child’s family, school, relatives, neighbourhood 

or any other information by which the identity of the child may be revealed. 

 (8) In appropriate cases, the Special Court may, in addition to the 

punishment, direct payment of such compensation as may be prescribed to the 

child for any physical or mental trauma caused to him or for immediate 

rehabilitation of such child. 

 (9) Subject to the provisions of this Act, a Special Court shall, for the 

purpose of the trial of any offence under this Act, have all the powers of a 

Court of Session and shall try such offence as if it were a Court of Session, and 
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as far as may be, in accordance with the procedure specified in the Code of 

Criminal Procedure, 1973 for trial before a Court of Session. 

34. Procedure in case of commission of offence by child and determination 

of age by Special Court.– (1) Where any offence under this Act is committed 

by a child, such child shall be dealt with under the provisions of the Juvenile 

Justice (Care and Protection of Children) Act, 2000. 

 (2) If any question arises in any proceeding before the Special Court 

whether a person is a child or not, such question shall be determined by the 

Special Court after satisfying itself about the age of such person and it shall 

record in writing its reasons for such determination. 

 (3) No order made by the Special Court shall be deemed to be invalid 

merely by any subsequent proof that the age of a person as determined by it 

under sub-section (2) was not the correct age of that person. 

35. Period for Recording of evidence of child and disposal of case. –(1) The 

evidence of the child shall be recorded within a period of thirty days of the 

Special Court taking cognizance of the offence and reasons for delay, if any, 

shall be recorded by the Special Court. 

 (2) The Special Court shall complete the trial, as far as possible, within a 

period of one year from the date of taking cognizance of the offence. 

36.Child not to see accused at  the time of  testifying. – (1) The Special 

Court shall ensure that the child is not exposed in any way to the accused at the 

time of recording of the evidence, while at the same time ensuring that the 

accused is in a position to hear the statement of the child and communicate 

with his advocate. 

 (2) For the purposes of sub-section (1), the Special Court may record the 

statement of a child through video conferencing or by utilising single visibility 

mirrors or curtains or any other device. 

37. Trials to be conducted in camera. – (1) -The Special Court shall try cases 

in camera and in the presence of the parents of the child or any other person in 

whom the child has trust or confidence: 
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 Provided that where the Special Court is of the opinion that the child 

needs to be examined at a place other than the court, it shall proceed to issue a 

commission in accordance with the provisions of section 284 of the Code of 

Criminal Procedure, 1973. 

38. Assistance of an interpreter or expert while recording evidence of 

child. – (1) Wherever necessary, the Court may take the assistance of a 

translator or interpreter having such qualifications, experience and on payment 

of such fees as may be prescribed, while recording the evidence of the child. 

 (2) If a child has a mental or physical disability, the Special Court may 

take the assistance of a special educator or any person familiar with the manner 

of communication of the child or an expert in that field, having such 

qualifications, experience and on payment of such fees as may be prescribed to 

record the evidence of the child. 

CHAPTER IX 

Miscellaneous 

39. Guidelines for child to take assistance of experts, etc. – Subject to such 

rules as may be made in this behalf, the State Government shall prepare 

guidelines for use of non-governmental organisations, professionals and 

experts or persons having knowledge of psychology, social work, physical 

health, mental health and child development to be associated with the pre-trial 

and trial stage to assist the child. 

40. Right of child to take assistance of legal practitioner. – Subject to the 

proviso to section 301 of the Code of Criminal Procedure, 1973 the family or 

the guardian of the child shall be entitled to the assistance of a legal counsel of 

their choice for any offence under this Act: 

41. Provisions of Sections 3 to 13 not to apply in certain cases. –  

(1) The provisions of sections 3 to 13 (both inclusive) shall not apply in case of 

medical examination or medical treatment of a child when such medical 

examination or medical treatment is undertaken with the consent of his parents 

or guardian. 

42. Alternative punishment. – (1)  Where an act or omission constitute an 

offence punishable under this Act and also under any other law for the time 



23 

 

being in force, then, notwithstanding anything contained in any law for the time 

being in force, the offender found guilty of such offence shall be liable to 

punishment only under such law or this Act as provides for punishment which 

is greater in degree. 

43. Public awareness about Act. – The Central Government and every State 

Government, shall take all measures to ensure that— 

(a) the provisions of this Act are given wide publicity through media 

including the television, radio and the print media at regular intervals to 

make the general public, children as well as their parents and guardians 

aware of the provisions of this Act; 

(b) the officers of the Central Government and the State Governments and 

other concerned persons (including the police officers) are imparted 

periodic training on the matters relating to the implementation of the 

provisions of the Act. 

44. Monitoring of implementation of Act. – (1) The National Commission for 

Protection of Child Rights constituted under Section 3, or as the case may be, 

the State Commission for Protection of Child Rights constituted under Section 

17, of the Commissions for Protection of Child Rights Act, 2005, shall, in 

addition to the functions assigned to them under that Act, also monitor the 

implementation of the provisions of this Act in such manner as may be 

prescribed. 

 (2) The National Commission or, as the case may be, the State 

Commission, referred to in sub-section (1), shall, while inquiring into any 

matter relating to any offence under this Act, have the same powers as are 

vested in it under the Commissions for Protection of Child Rights Act, 2005. 

 (3) The National Commission or, as the case may be, the State 

Commission, referred to in sub-section (1), shall, also include, its activities 

under this section, in the annual report referred to in section 16 of the 

Commissions for Protection of Child Rights Act, 2005. 

45. Power to make rules. –– (1) The Central Government may, by notification 

in the Official Gazette, make rules for carrying out the purposes of this Act. 

 (2) In particular, and without prejudice to the generality of the foregoing 

powers, such rules may provide for all or any of the following matters, 

namely:— 
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(a) the qualifications and experience of, and the fees payable to, a 

translator or an interpreter, a special educator or any person 

familiar with the manner of communication of the child or an 

expert in that field, under sub-section (4) of Section 19; sub-

sections (2) and (3) of Section 26 and Section 38; 

(b) care and protection and emergency medical treatment of the child 

under sub-section (5) of Section 19; 

(c) the payment of compensation under sub-section (8) of section 33; 

(d) the manner of periodic monitoring of the provisions of the Act 

under sub-section (1) of Section 42B 

 (3) Every rule made under sub-section (1) shall be laid, as soon as may 

be after it is made, before each House of Parliament, while it is in session, for a 

total period of thirty days which may be comprised in one session or in two or 

more successive sessions, and if, before the expiry of the session immediately 

following the session or the successive sessions aforesaid, both Houses agree in 

making any modification in the rule or both Houses agree that the rule should 

not be made, the rule shall thereafter have effect only in such modified form or 

be of no effect, as the case may be; so, however, that any such modification or 

annulment shall be without prejudice to the validity of anything previously 

done under that rule. 

46. Power to remove difficulties.— (1) If any difficulty arises in giving effect 

to the provisions of this Act, the Central Government may, by order published 

in the Official Gazette, make such provisions not inconsistent with the 

provisions of this Act as may appear to it to be necessary or expedient for 

removal of the difficulty: 

 Provided that no order shall be made under this section after the expiry 

of the period of two years from the commencement of this Act. 

 (2) Every order made under this section shall be laid, as soon as may be 

after it is made, before each House of Parliament. 

•  
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NOTIFICATION DATED 9
th

  NOVEMBER, 2012 OF MINISTRY OF 

WOMEN AND CHILD DEVELOPMENT REGARDING THE DATE OF 

ENFORCEMENT OF PROTECTION OF CHILDREN FROM SEXUAL 

OFFENCES ACT, 2012 

 
[Published in Gazette of India (Extraordinary) Part II Section 3(ii) dated 9-11-

2012 Page 1] 

S. O. 2705(E). – In exercise of the powers conferred by sub-section (3) of 

Section 1 of the Protection of Children from Sexual Offences Act, 2012 

(No.32 of 2012), the Central Government hereby appoints the 14
th
 November, 

2012, as the date on which the provisions of the said Act shall come into force. 
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THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES 

RULES, 2012 

 

New Delhi, the 14
th
 November, 2012 

[Ministry of Women and Child Development Notification No. G.S.R. 823(E) 

dated the 14
th

  November, 2012. Published in Gazette of India (Extraordinary) 

Part II Section 3(i) dated 14-11-2012 pages 13-22] 

[Note : The Protection of Children from Sexual Offences Act, 2012 (No. 32 of 

2012), which is an Act to protect children from offences of sexual assault, 

sexual harassment and pornography and provide for establishment of Special 

Courts for trial of such offences, came into force on 14.11.2012. Under this 

Act, the power to make rules rests with the Central Government.] 

   In exercise of the powers conferred by sub-section(1), read with 

clauses (a) to (d) of sub-section (2), of Section 45 of the Protection of Children 

from Sexual Offences Act, 2012 (32 of 2012), the Central Government hereby 

makes the following rules, namely, – 

1. Short title and commencement — (1) These rules may be called the 

Protection of Children from Sexual Offences Rules, 2012. 

 (2) These rules shall come into force on the date of their publication in 

the Official Gazette. 

2. Definitions. – (1) In these rules, unless the context otherwise requires,– 

(a) “Act” means the Protection of Children from Sexual Offences 

Act, 2012 (32 of 2012); 

(b) “District Child Protection Unit” (DCPU) means the District Child 

Protection Unit established by the State Government under 

Section 62A of the Juvenile Justice (Care and Protection of 

Children) Amendment Act, 2006; 

(c) “Expert” means a person trained in mental health, medicine, child 

development or other related discipline, who may be required to 

facilitate communication with a child whose ability to 

communicate has been affected by trauma, disability or any other 

vulnerability; 
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(d) “Special educator” means a person trained in communication 

with children with special needs in a way that addresses the 

child’s individual differences and needs, which include 

challenges with learning and communication, emotional and 

behavioural disorders, physical disabilities, and developmental 

disorders; 

(e) “Person familiar with the manner of communication of the child” 

means a parent or family member of a child or a member of his 

shared household or any person in whom the child reposes trust 

and confidence, who is familiar with that child’s unique manner 

of communication, and whose presence may be required for or be 

conducive to more effective communication with the child; 

(f) “Support person” means a person assigned by a Child Welfare 

Committee, in accordance with sub–rule (8) of Rule 4, to render 

assistance to the child through the process of investigation and 

trial, or any other person assisting the child in the pre-trial or trial 

process in respect of an offence under the Act. 

 (2) Words and expressions used and not defined in these rules but 

defined in the Act shall have the meaning respectively assigned to them under 

the Act. 

3. Interpreters, translators and Special educators. – (1) In each district, the 

DCPU shall maintain a register with names, addresses and other contact details 

of interpreters, translators and special educators for the purposes of the Act, 

and this register shall be made available to the Special Juvenile Police Unit 

(hereafter referred to as “SJPU”), local police, Magistrate or Special Court, as 

and when required. 

 (2) The qualifications and experience of the interpreters, translators, 

Special educators, and experts engaged for the purposes of sub-section (4) of 

Section 19, sub-sections (3) and (4) of Section 26 and Section 38 of the Act, 

shall be as indicated in these rules. 

 (3) Where an interpreter, translator, or Special educator is engaged, 

otherwise than from the list maintained by the DCPU under sub-rule (1), the 
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requirements prescribed under sub-rules (4) and (5) of this rule may be relaxed 

on evidence of relevant experience or formal education or training or 

demonstrated proof of fluency in the relevant language by the interpreter, 

translator, or special educator, subject to the satisfaction of the DCPU, Special 

Court or other authority concerned. 

 (4) Interpreters and translators engaged under sub-rule (1) should have 

functional familiarity with language spoken by the child as well as the official 

language of the state, either by virtue of such language being his mother tongue 

or medium of instruction at school at least up to primary school level, or by the 

interpreter or translator having acquired knowledge of such language through 

his vocation, profession, or residence in the area where that language is spoken. 

 (5) Sign language interpreters, Special educators and experts entered in 

the register under sub–rule (1) should have relevant qualifications in sign 

language or special education, or in the case of an expert, in the relevant 

discipline, from a recognized University or an institution recognized by the 

Rehabilitation Council of India. 

 (6) Payment for the services of an interpreter, translator, Special 

educator or expert whose name is enrolled in the register maintained under sub-

rule (1) or otherwise, shall by made by the State Government from the Fund 

maintained under Section 61 of the Juvenile Justice Act, 2000, or from other 

funds placed at the disposal of the DCPU, at the rates determined by them, and 

on receipt of the requisition in such format as the State Government may 

prescribe in this behalf. 

 (7) Any preference expressed by the child at any stage after information 

is received under sub-section (1) of Section 19 of the Act, as to the gender of 

the interpreter, translator, Special educator, or expert may be taken into 

consideration, and where necessary, more than one such person may be 

engaged in order to facilitate communication with the child. 

 (8) The interpreter, translator, Special educator, expert, or person 

familiar with the manner of communication of the child engaged to provide 

services for the purposes of the Act shall be unbiased and impartial and shall 
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disclose any real or perceived conflict of interest. He shall render a complete 

and accurate interpretation or translation without any additions or omissions, in 

accordance with Section 282 of the Code of Criminal Procedure, 1973. 

 (9) In proceedings under section 38, the Special Court shall ascertain 

whether the child speaks the language of the court adequately, and that the 

engagement of any interpreter, translator, Special educator, expert or other 

person familiar with the manner of communication of the child, who has been 

engaged to facilitate communication with the child, does not involve any 

conflict of interest. 

 (10) Any interpreter, translator, Special educator or expert appointed 

under the provisions of the Act or its rules shall be bound by the rules of 

confidentiality, as described under Section 127 read with Section 126 of the 

Indian Evidence Act, 1872. 

4. Care and Protection. – (1) Where an SJPU or the local police receives any 

information under sub-section (1) of Section 19 of the Act from any person 

including the child, the SJPU or local police receiving report of such 

information shall forthwith disclose to the person making the report, the 

following details: – 

(i) his name and designation; 

(ii) the address and telephone number; 

(iii) the name, designation and contact details of the officer who 

supervises the officer receiving the information. 

 (2) Where an SJPU or the local police, as the case may be, receives 

information in accordance with the provisions contained under sub-section (1) 

of Section 19 of the Act in respect of an offence that has been committed or 

attempted or is likely to be committed, the authority concerned shall, where 

applicable, – 

(a) proceed to record and register a First Information Report as per 

the provisions of Section 154 of the Code of Criminal Procedure, 

1973, and furnish a copy thereof free of cost to the person 

making such report, as per sub–section (2) of Section 154 of the 

Code; 
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(b) where the child needs emergency medical care as described under 

sub–section (5) of Section 19 of the Act or under these rules, 

arrange for the child to access such care, in accordance with Rule 

5; 

(c) take the child to the hospital for the medical examination in 

accordance with Section 27 of the Act; 

(d) ensure that the samples collected for the purposes of the forensic 

tests are sent to the forensic laboratory at the earliest;  

(e) inform the child and his parent or guardian or other person in 

whom the child has trust and confidence of the availability of 

support services including counselling, and assist them in 

contacting the persons who are responsible for providing these 

services and relief;  

(f) inform the child and his parent or guardian or other person in 

whom the child has trust and confidence as to the right of the 

child to legal advice and counsel and the right to be represented 

by a lawyer, in accordance with Section 40 of the Act. 

 (3) Where the SJPU or the local police receives information under sub–

section 10 of Section 19 of the Act, and has a reasonable apprehension that the 

offence has been committed or attempted or is likely to be committed by a 

person living in the same or shared household with the child, or the child is 

living in a child care institution and is without parental support, or the child is 

found to be without any home and parental support, the concerned SJPU, or the 

local police shall produce the child before the concerned Child Welfare 

Committee (hereafter referred to as “CWC”) within 24 hours of receipt of such 

report, together with reasons in writing as to whether the child is in need of 

care and protection under sub-section (5) of Section 19 of the Act, and with a 

request for a detailed assessment by the CWC. 

 (4) Upon receipt of a report under sub–rule (3), the concerned CWC, 

must proceed, in accordance with its powers under sub–section (1) of Section 

31 of the Juvenile Justice Act, 2000, to make a determination within three days, 

either on its own or with the assistance of a social worker, as to whether the 



31 

 

child needs to be taken out of the custody of his family or shared household 

and placed in a children’s home or a shelter home. 

 (5) In making determination under sub–rule (4), the CWC shall take into 

account any preference or opinion expressed by the child on the matter, 

together with the best interests of the child, having regard to the following 

considerations : 

(i) the capacity of the parents, or of either parent, or of any other 

person in whom the child has trust and confidence, to provide for 

the immediate care and protection needs of the child, including 

medical needs and counselling;  

(ii) the need for the child to remain in the care of his parent, family 

and extended family and to maintain a connection with them;  

(iii) the child’s age and level of maturity, gender, and social and 

economic background; 

(iv) disability of the child, if any; 

(v) any chronic illness from which a child may suffer;  

(vi) any history of family violence involving the child or a family 

member of the child; and, 

(vii) any other relevant factors that may have a bearing on the best 

interests of the child:  

 Provided that prior to making such determination, an inquiry shall be 

conducted in such a way that the child is not unnecessarily exposed to injury or 

inconvenience. 

 (6) The child and his parent or guardian or any other person in whom the 

child has trust and confidence and with whom the child has been living who is 

affected by such determination, shall be informed that the determination is 

being considered. 

 (7) The CWC, on receiving a report under sub-section (6) of Section 19 

of the Act or on the basis of its assessment under sub–rule (5), and with the 

consent of the child and his parent or guardian or other person in whom the 

child has trust and confidence, may provide a support person to render 

assistance to the child through the process of investigation and trial. Such 
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support person may be a person or organisation working in the field of child 

rights or child protection, or an official of a children’s home or shelter home 

having custody of the child, or a person employed by the DCPU : 

 Provided that nothing in these rules shall prevent the child and his 

parents or guardian or other person in whom the child has trust and confidence 

from seeking the assistance of any person or organisation for proceedings 

under the Act. 

 (8) The support person shall at all times maintain the confidentiality of 

all information pertaining to the child to which he has access. He shall keep the 

child and his parent or guardian or other person in whom the child has trust and 

confidence, informed as to the proceedings of the case, including available 

assistance, judicial procedures, and potential outcomes. He shall also inform 

the child of the role he may play in the judicial process and ensure that any 

concerns that the child may have, regarding his safety in relation to the accused 

and the manner in which he would like to provide his testimony, are conveyed 

to the relevant authorities. 

 (9) Where a support person has been provided to the child, the SJPU or 

the local police shall, within 24 hours of making such assignment, inform the 

Special Court in writing. 

 (10) The services of the support person may be terminated by the CWC 

upon request by the child and his parent or guardian or person in whom the 

child has trust and confidence and the child requesting the termination shall not 

be required to assign any reason for such request. The Special Court shall be 

given in writing such information. 

 (11) It shall be the responsibility of the SJPU, or the local police to keep 

the child and his parent or guardian or other person in whom the child has trust 

and confidence, and where a support person has been assigned, such person, 

informed about the developments, including the arrest of the accused, 

applications filed and other court proceedings. 

 (12) The information to be provided by the SJPU, local police, or 

support person, to the child and his parents or guardian or other person in 
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whom the child has trust and confidence, includes but is not limited to the 

following : – 

(i) the availability of public and private emergency and crisis 

services;  

(ii) the procedural steps involved in a criminal prosecution;  

(iii) the availability of victims’ compensation benefits;  

(iv) the status of the investigation of the crime, to the extent it is 

appropriate to inform the victim and to the extent that it will not 

interfere with the investigation;  

(v) the arrest of a suspected offender; 

(vi) the filing of charges against a suspected offender; 

(vii) the schedule of court proceedings that the child is either required 

to attend or is entitled to attend; 

(viii) the bail, release or detention status of an offender or suspected 

offender; 

(ix) the rendering of a verdict after trial; and 

(x) the sentence imposed on an offender. 

5. Emergency medical care . – (1) where an officer of the SJPU, or the local 

police receives information under Section 19 of the Act that an offence under 

the Act has been committed and is satisfied that the child against whom an 

offence has been committed is in need of urgent medical care and protection, 

he shall, as soon as possible, but not later than 24 hours of receiving such 

information, arrange to take such child to the nearest hospital or medical care 

facility centre for emergency medical care: 

 Provided that where an offence has been committed under Sections 

3,5,7, or 9 of the Act, the victim shall be referred to emergency medical care. 

 (2) Emergency medical care shall be rendered in such a manner as to 

protect the privacy of the child, and in the presence of the parent or guardian or 

any other person in whom the child has trust and confidence. 

 (3) No medical practitioner, hospital or other medical facility centre 

rendering emergency medical care to a child shall demand any legal or 
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magisterial requisition or other documentation as a pre-requisite to rendering 

such care. 

 (4) The registered medical practitioner rendering emergency medical 

care shall attend to the needs to the child, including- 

(i) treatment for cuts, bruises, and other injuries including  genital 

injuries, if any; 

(ii) treatment for exposure to sexually transmitted diseases(STDs) 

including prophylaxis for identified STDs; 

(iii) treatment for exposure to Human Immunodeficiency Virus (HIV) 

including prophylaxis for HIV after necessary consultation with 

infectious disease experts;  

(iv)  possible pregnancy and emergency contraceptives should be 

discussed with the pubertal child and her parent or any other 

person in whom the child has trust and confidence; and; 

(v) wherever necessary, a referral or consultation for mental or 

psychological health or other counselling should be made.   

 (5) Any forensic evidence collected in the course of rendering 

emergency medical care must be collected in accordance with Section 27 of the 

Act. 

6. Monitoring of implementation of the Act. – (1) The National Commission 

for the protection of Child Rights (hereafter referred to as “NCPCR”) or the 

State Commission for the Protection of Child Right (hereafter referred to as 

“SCPCR”), as the case may be, shall in addition to the functions assigned to 

them under the commission for Protection of Child Right Act, 2005, perform 

the following functions for implementation of the provisions of the Act:-  

(a) to monitor the designation of Special Courts by State 

Governments;  

(b) to monitor the appointment of public Prosecutors by State 

Governments;  

(c) to monitor the formulation of the guidelines described in Section 

39 of the Act by the State Governments, for the use of non-

governmental organisations, professionals and experts or persons 

having knowledge of psychology, social work, physical health, 
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mental health and child development to be associated with the 

pre-trial and trial stage to assist the child, and to monitor the 

application of these guidelines;  

(d) to monitor the designing and implementation of modules for 

training police personnel and other concerned persons, including 

officers of the Central and State Governments, for the effective 

discharge of their functions under the Act;  

(e) to monitor and support the Central Government and State 

Governments for the dissemination of information relating to the 

provisions of the Act through media including the television, 

radio and print media at regular intervals, so as to make the 

general public, children as well as their parents and guardians 

aware of the provisions of the Act.  

 (2) The NCPCR or the SCPCR, as the case may be, may call for a report 

on any specific case of child sexual abuse falling within the jurisdiction of a 

CWC. 

(3) The NCPCR or the SCPCR, as the case may be, may collect information 

and data on its own or from the relevant agencies regarding reported cases of 

sexual abuse and their disposal under the processes established under the Act, 

including information on the following:- 

(i) number and details of offences reported under the Act; 

(ii) whether the procedures prescribed under the Act and rules were 

followed, including those regarding time frames; 

(iii) details of arrangement for care and protection of victims of 

offences under this Act. Including arrangements for emergency 

medical care and, medical examination; and 

(iv) details regarding assessment of the need for care and protection 

of a child by the concerned CWC in any specific case.  

 (4) The NCPCR or the SCPCR, as the case may be, may use the 

information so collected to assess the implementation of the provisions of the 

Act. The Report on monitoring of the Act shall be included in a separate 

chapter in the Annual Report of the NCPCR or the SCPCR. 
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7. Compensation. – (1) The Special Court may, in appropriate cases, on its or 

on an application filed by or on behalf of the child, pass an order for interim 

compensation to meet the immediate needs of the child for relief or 

rehabilitation at any stage after registration of the First Information Report. 

Such interim compensation paid to the child shall be adjusted against the final 

compensation, if any. 

 (2) The Special Court may, on its own or on an application filed by or 

on behalf of the victim, recommend the award of compensation where the 

accused is convicted, or where the case ends in acquittal or discharge, or the 

accused is not traced or identified, and in the opinion of the Special Court the 

child has suffered loss or injury as a result of that offence. 

 (3) Where the Special Court, under sub-section (8) of Section 33 of the 

Act read with sub-section (2) and (3) of section 357A of the Code of Criminal 

Procedure, makes a direction for the award of compensation to the victim, it 

shall take into account all relevant factors relating to the loss or injury caused 

to the victim. Including the following :- 

(i) type of abuse, gravity of the offence and the severity of the 

mental or physical harm or injury suffered by the child; 

(ii) the expenditure incurred or likely to be incurred on his medical 

treatment for physical and/or mental health; 

(iii) loss of educational opportunity as a consequence of the offence, 

including absence from school due to mental trauma, bodily 

injury, medical treatment, investigation and trial of the offence, 

or any other reason; 

(iv) loss of employment as a result of the offence, including from 

place of employment due to mental trauma, bodily injury, 

medical treatment, investigation and trial of the offence, or any 

other reason;  

(v) the relationship of the child to the offender, if any; 

(vi) whether the abuse was a single isolated incidence or whether the 

abuse took place over a period of time; 

(vii) whether the child became pregnant as a result of the offence;  
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(viii) whether the child contracted a sexually transmitted disease (STD) 

as a result of the offence; 

(ix) whether the child contracted Human Immunodeficiency Virus 

(HIV)  as a result of the offence; 

(x) any disability suffered  by the child as a result of the offence;  

(xi) financial condition of the child against whom the offence has 

been committed so as to determine his need for rehabilitation;  

(xii) any other factor that the Special Court may consider to be 

relevant. 

 (4) The compensation awarded by the Special Court is to be paid by the 

Sate Governments from the Victims Compensation Fund or other scheme or 

fund established by it for the purposes of compensating and rehabilitating 

victims under Section 357A of the Code of Criminal Procedure or any other 

laws for the time being in force, or, where such fund or scheme does not exist, 

by the State Government. 

 (5) The State Government shall pay the compensation ordered by the 

Special Court within 30 days of receipt of such order. 

 (6) Nothing in these rules shall prevent a child or his parent or guardian 

or any other person in whom the child has trust and confidence from submitting 

an application for seeking relief under any other rules of scheme of the central 

Government or State Government.  

•  
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PROTECTION OF CHILDREN FROM SEXUAL OFFENCES 

RULES, 2020 

(Notification dated 09.03.2020 of Ministry of Women And 
Child Development) 

G.S.R. 165(E). – In exercise of the powers conferred by 
section 45 of the Protection of Children from Sexual Offences 
Act, 2012 (32 of 2012), the Central Government hereby makes 
the following rules, namely:–– 

1. (1)  Short title and commencement. – These rules may be 

called the Protection of Children from Sexual Offences 

Rules, 2020. 

 (2) They shall come into force on the date of their publication 

in the Official Gazette. 

2.  Definitions. –  (1) In these rules, unless the context otherwise 

requires,– 

(a) “Act” means the Protection of Children from Sexual 

Offences Act, 2012 (32 of 2012); 

(b) “District Child Protection Unit” (DCPU) means the 

District Child Protection Unit established by the State 

Government under section 106 of the Juvenile Justice (Care 

and Protection of Children) Act, 2015 (2 of 2016); 

(c) “Expert”  means a person trained in mental health, medicine, 

child development or other relevant discipline, who may be 

required to facilitate communication with a child whose 

ability to communicate has been affected by trauma, 

disability or any other vulnerability; 

(d) “Special educator”  means a person trained in 

communication with children with disabilities in a way that 

addresses the child’s individual abilities and needs, which 

include challenges with learning and communication, 

emotional and behavioral issues, physical disabilities, and 

developmental issues. 

 Explanation.– For the purposes of this clause, the expression 

“disabilities”, shall carry the same meaning as defined in clause (s) of 

section 2 of the Rights of Persons with Disabilities Act, 2016 (49 of 

2016); 

(e) “Person familiar with the manner of communication of 

the child” means a parent or family member of a child or a 

member of child’s shared household or any person in whom 

the child reposes trust and confidence, who is familiar with 

that child’s unique manner of communication, and whose 

presence may be required for or be conducive to more 

effective communication with the child; 
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(f) “Support person” means a person assigned by the Child 

Welfare Committee, in accordance with sub-rule (7) of rule 

4, to render assistance to the child through the process of 

investigation and trial, or any other person assisting the 

child in the pre-trial or trial process in respect of an offence 

under the Act; 

(2) Words and expressions used and not defined in these rules 

but defined in the Act shall have the meanings respectively 

assigned to them under the Act.  

3.  Awareness generation and capacity building. – (1) The Central 

Government, or as the case may be, the State Government shall 

prepare age-appropriate educational material and curriculum for 

children, informing them about various aspects of personal 

safety, including–– 

(i) measures to protect their physical, and virtual identity; 

and to safeguard their emotional and mental well-being; 

(ii) prevention and protection from sexual offences; 

(iii) reporting mechanisms, including Child helpline-1098 

services; 

(iv)  inculcating gender sensitivity, gender equality and 

gender equity for effective prevention of offences under 

the Act. 

(2)  Suitable material and information may be disseminated by 

the respective Governments in all public places such as 

panchayat bhavans, community centers, schools and 

colleges, bus terminals, railway stations, places of 

congregation, airports, taxi stands, cinema halls and such 

other prominent places and also be disseminated in suitable 

form in virtual spaces such as internet and social media. 

(3)  The Central Government and every State Government shall take all 

suitable measures to spread awareness about possible risks and 

vulnerabilities, signs of abuse, information about rights of children 

under the Act along with access to support and services available for 

children. 

(4)  Any institution housing children or coming in regular 

contact with children including schools, creches, sports 

academies or any other facility for children must ensure a 

police verification and background check on periodic basis, 

of every staff, teaching or non-teaching, regular or 

contractual, or any other person being an employee of such 

Institution coming in contact with the child. Such Institution 

shall also ensure that periodic training is organised for 

sensitising them on child safety and protection. 
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(5)  The respective Governments shall formulate a child 

protection policy based on the principle of zero-tolerance to 

violence against children, which shall be adopted by all 

institutions, organizations, or any other agency working 

with, or coming in contact with children. 

(6)  The Central Government and every State Government shall 

provide periodic trainings including orientation programmes, 

sensitization workshops and refresher courses to all persons, 

whether regular or contractual, coming in contact with the 

children, to sensitize them about child safety and protection 

and educate them regarding their responsibility under the Act. 

Orientation programme and intensive courses may also be organized 

for police personnel and forensic experts for building their capacities 

in their respective roles on a regular basis. 

4.  Procedure regarding care and protection of child. – (1) Where 

any Special Juvenile Police Unit (hereafter referred to as 

“SJPU”) or the local police receives any information under sub-

section (1) of section 19 of the Act from any person including 

the child, the SJPU or local police receiving the report of such 

information shall forthwith disclose to the person making the 

report, the following details:- 

(i)  his or her name and designation; 

(ii)  the address and telephone number; 

(iii) the name, designation and contact details of the officer 

who supervises the officer receiving the information. 

(2)  If any such information regarding the commission of an 

offence under the provisions of the Act is received by the 

child helpline – 1098, the child helpline shall immediately 

report such information to SJPU or Local Police. 

(3)  Where an SJPU or the local police, as the case may be, 

receives information in accordance with the provisions 

contained under 

sub-section (1) of section 19 of the Act in respect of an 

offence that has been committed or attempted or is likely to 

be committed, the authority concerned shall, where 

applicable, –– 

(a) proceed to record and register a First Information Report 

as per the provisions of section 154 of the Code of 

Criminal Procedure, 1973 (2 of 1974), and furnish a 

copy thereof free of cost to the person making such 

report, as per sub-section (2) of section 154 of that 

Code; 

(b)  where the child needs emergency medical care as 

described under sub-section (5) of section 19 of the Act 
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or under these rules, arrange for the child to access such 

care, in accordance with rule 6; 

(c)  take the child to the hospital for the medical 

examination in accordance with section 27 of the Act; 

(d)  ensure that the samples collected for the purposes of the 

forensic tests are sent to the forensic laboratory 

immediately; 

(e)  inform the child and child’s parent or guardian or other 

person in whom the child has trust and confidence of the 

availability of support services including counselling, 

and assist them in contacting the persons who are 

responsible for providing these services and relief; 

(f)  inform the child and child’s parent or guardian or other 

person in whom the child has trust and confidence as to 

the right of the child to legal advice and counsel and the 

right to be represented by a lawyer, in accordance with 

section 40 of the Act. 

(4)  Where the SJPU or the local police receives information 

under sub-section (1) of section 19 of the Act, and has a 

reasonable apprehension that the offence has been committed 

or attempted or is likely to be committed by a person living 

in the same or shared household with the child, or the child 

is living in a child care institution and is without parental 

support, or the child is found to be without any home and 

parental support, the concerned SJPU, or the local police 

shall produce the child before the concerned Child Welfare 

Committee (hereafter referred to as “CWC”) within 24 hours 

of receipt of such report, together with reasons in writing as 

to whether the child is in need of care and protection under 

sub-section (5) of section 19 of the Act, and with a request 

for a detailed assessment by the CWC. 

(5)  Upon receipt of a report under sub-rule (3), the concerned 

CWC must proceed, in accordance with its powers under 

sub-section (1) of section 31 of the Juvenile Justice Act, 

2015 (2 of 2016), to make a determination within three days, 

either on its own or with the assistance of a social worker, as 

to whether the child needs to be taken out of the custody of 

child’s family or shared household and placed in a children’s 

home or a shelter home. 

(6) In making determination under sub-rule (4), the CWC shall 

take into account any preference or opinion expressed by the 

child on the matter, together with the best interests of the 

child, having regard to the following considerations, namely: 

– 
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(i)  the capacity of the parents, or of either parent, or of any 

other person in whom the child has trust and confidence, 

to provide for the immediate care and protection needs 

of the child, including medical needs and counseling; 

(ii)  the need for the child to remain in the care of parent’s, 

family and extended family and to maintain a connection 

with them; 

(iii) the child’s age and level of maturity, gender, and social 

and economic background; 

(iv) disability of the child, if any; 

(v)  any chronic illness from which a child may suffer; 

(vi) any history of family violence involving the child or a 

family member of the child; and, 

(vii) any other relevant factors that may have a bearing on 

the best interests of the child: 

 Provided that prior to making such determination, an inquiry 

shall be conducted in such a way that the child is not 

unnecessarily exposed to injury or inconvenience. 

(7)  The child and child’s parent or guardian or any other person 

in whom the child has trust and confidence and with whom 

the child has been living, who is affected by such 

determination, shall be informed that such determination is 

being considered. 

(8)  The CWC, on receiving a report under sub-section (6) of 

section 19 of the Act or on the basis of its assessment made 

under sub-rule (5), and with the consent of the child and 

child’s parent or guardian or other person in whom the child 

has trust and confidence, may provide a support person to 

render assistance to the child in all possible manner 

throughout the process of investigation and trial, and shall 

immediately inform the SJPU or Local Police about 

providing a support person to the child. 

(9)  The support person shall at all times maintain the 

confidentiality of all information pertaining to the child to 

which he or she has access and shall keep the child and 

child’s parent or guardian or other person in whom the child 

has trust and confidence, informed regarding the proceedings 

of the case, including available assistance, judicial 

procedures, and potential outcomes. The Support person 

shall also inform the child of the role the Support person 

may play in the judicial process and ensure that any concerns 

that the child may have, regarding child’s safety in relation 

to the accused and the manner in which the Support person 
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would like to provide child’s testimony, are conveyed to the 

relevant authorities. 

(10) Where a support person has been provided to the child, the 

SJPU or the local police shall, within 24 hours of making 

such assignment, inform the Special Court in writing. 

(11) The services of the support person may be terminated by the 

CWC upon request by the child and child’s parent or 

guardian or person in whom the child has trust and 

confidence, and the child requesting the termination shall not 

be required to assign any reason for such request. The 

Special Court shall be given in writing such information. 

(12) The CWC shall also seek monthly reports from support 

person till the completion of trial, with respect to condition 

and care of child, including the family situation focusing on 

the physical, emotional and mental well-being, and progress 

towards healing from trauma; engage with medical care 

facilities, in coordination with the support person, to ensure 

need-based continued medical support to the child, including 

psychological care and counseling; and shall ensure 

resumption of education of the child, or continued education 

of the child, or shifting of the child to a new school, if 

required. 

(13) It shall be the responsibility of the SJPU, or the local police to keep 

the child and child’s parent or guardian or other person in whom the 

child has trust and confidence, and where a support person has been 

assigned, such person, informed about the developments, including 

the arrest of the accused, applications filed and other court 

proceedings. 

(14) SJPU or the local police shall also inform the child and 

child’s parents or guardian or other person in whom the child 

has trust and confidence about their entitlements and 

services available to them under the Act or any other law for 

the time being applicable as per Form-A. It shall also 

complete the Preliminary Assessment Report in Form-B  

within 24 hours of the registration of the First Information 

Report and submit it to the CWC. 

(15) The information to be provided by the SJPU, local police, or 

support person, to the child and child’s parents or guardian 

or other person in whom the child has trust and confidence, 

includes but is not limited to the following:- 

(i) the availability of public and private emergency and 

crisis services; 

(ii) the procedural steps involved in a criminal prosecution; 

(iii) the availability of victim’s compensation benefits; 
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(iv) the status of the investigation of the crime, to the extent 

it is appropriate to inform the victim and to the extent 

that it will not interfere with the investigation; 

(v) the arrest of a suspected offender; 

(vi) the filing of charges against a suspected offender; 

(vii) the schedule of court proceedings that the child is 

either required to attend or is entitled to attend; 

(viii) the bail, release or detention status of an offender 

or suspected offender; 

(ix) the rendering of a verdict after trial; and 

(x) the sentence imposed on an offender. 

5.  Interpreters, translators, special educators, experts and 
support persons. – (1) In each district, the DCPU shall maintain 

a register with names, addresses and other contact details of 

interpreters, translators, experts, special educators and support 

persons for the purposes of the Act, and this register shall be 

made available to the SJPU, local police, magistrate or Special 

Court, as and when required. 

(2) The qualifications and experience of the interpreters, 

translators, special educators, experts and support persons 

engaged for the purposes of sub-section (4) of section 19, 

sub-sections (3) and (4) of section 26 and section 38 of the 

Act, and Rule 4 respectively shall be as indicated in these 

rules. 

(3)  Where an interpreter, translator, or special educator is 

engaged, otherwise than from the list maintained by the DCPU 

under sub-rule (1), the requirements prescribed under sub-rules (4) 

and (5) of this rule may be relaxed on evidence of relevant experience 

or formal education or training or demonstrated proof of fluency in 

the relevant languages by the interpreter, translator, or special 

educator, subject to the satisfaction of the DCPU, Special Court or 

other authority concerned. 

(4)  Interpreters and translators engaged under sub-rule (1) 

should have functional familiarity with language spoken by 

the child as well as the official language of the state, either 

by virtue of such language being child’s mother tongue or 

medium of instruction at school at least up to primary school 

level, or by the interpreter or translator having acquired 

knowledge of such language through child’s vocation, 

profession, or residence in the area where that language is 

spoken. 

(5)  Sign language interpreters, special educators and experts 

entered in the register under sub-rule(1) should have relevant 

qualifications in sign language or special education, or in the 
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case of an expert, in the relevant discipline, from a 

recognised University or an institution recognised by the 

Rehabilitation Council of India. 

(6)  Support person may be a person or organisation working in 

the field of child rights or child protection, or an official of a 

children’s home or shelter home having custody of the child, 

or a person employed by the DCPU: 

 Provided that nothing in these rules shall prevent the child 

and child’s parents or guardian or other person in whom the 

child has trust and confidence from seeking the assistance of 

any person or organisation for proceedings under the Act. 

(7)  Payment for the services of an interpreter, translator, special 

educator, expert or support person whose name is enrolled in 

the register maintained under sub-rule (1) or otherwise, shall 

be made by the State Government from the Fund maintained 

under section 105 of the Juvenile Justice Act, 2015 (2 of 

2016), or from other funds placed at the disposal of the 

DCPU. 

(8)  Any interpreter, translator, special educator, expert or 

support person engaged for the purpose of assisting a child 

under this Act, shall be paid a fee which shall be prescribed 

by the State Government, but which, shall not be less than 

the amount prescribed for a skilled worker under the 

Minimum Wages Act, 1948 (11 of 1948). 

(9) Any preference expressed by the child at any stage after 

information is received under sub-section(1) of section 19 of 

the Act, as to the gender of the interpreter, translator, special 

educator, expert or support person, may be taken into 

consideration, and where necessary, more than one such 

person may be engaged in order to facilitate communication 

with the child. 

(10) The interpreter, translator, special educator, expert, support 

person or person familiar with the manner of communication 

of the child engaged to provide services for the purposes of 

the Act shall be unbiased and impartial and shall disclose 

any real or perceived conflict of interest and shall render a 

complete and accurate interpretation or translation without 

any additions or omissions, in accordance with section 282 

of the Code of Criminal Procedure, 1973 (2 of 1974). 

(11) In proceedings under section 38, the Special Court shall 

ascertain whether the child speaks the language of the court 

adequately, and that the engagement of any interpreter, 

translator, special educator, expert, support person or other 

person familiar with the manner of communication of the 
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child, who has been engaged to facilitate communication 

with the child, does not involve any conflict of interest. 

(12) Any interpreter, translator, special educator, expert or 

support person appointed under the Act shall be bound by the 

rules of confidentiality, as described under section 127 read 

with section 126 of the Indian Evidence Act, 1872 (1 of 

1872). 

6. Medical aid and care. – (1) Where an officer of the SJPU, or the local 

police receives information under section 19 of the Act that an offence 

under the Act has been committed, and is satisfied that the child against 

whom an offence has been committed is in need of urgent medical care 

and protection, such officer, or as the case may be, the local police shall, 

within 24 hours of receiving such information, arrange to take such child 

to the nearest hospital or medical care facility center for emergency 

medical care: 

 Provided that where an offence has been committed under 

sections 3, 5, 7 or 9 of the Act, the victim shall be referred to 

emergency medical care. 

(2)  Emergency medical care shall be rendered in such a manner as to 

protect the privacy of the child, and in the presence of the parent or 

guardian or any other person in whom the child has trust and 

confidence. 

(3)  No medical practitioner, hospital or other medical facility 

center rendering emergency medical care to a child shall 

demand any legal or magisterial requisition or other 

documentation as a pre-requisite to rendering such care. 

(4)  The registered medical practitioner rendering medical care 

shall attend to the needs of the child, including: 

(a) treatment for cuts, bruises, and other injuries including 

genital injuries, if any; 

(b)  treatment for exposure to sexually transmitted diseases 

(STDs) including prophylaxis for identified STDs; 

(c)  treatment for exposure to Human Immunodeficiency 

Virus (HIV), including prophylaxis for HIV after 

necessary consultation with infectious disease experts; 

(d)  possible pregnancy and emergency contraceptives should 

be discussed with the pubertal child and her parent or 

any other person in whom the child has trust and 

confidence; and, 

(e)  wherever necessary, a referral or consultation for mental 

or psychological health needs, or other counseling, or 

drug de-addiction services and programmes should be 

made. 
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(5)  The registered medical practitioner shall submit the report on 

the condition of the child within 24 hrs to the SJPU or Local 

Police. 

(6)  Any forensic evidence collected in the course of rendering emergency 

medical care must be collected in accordance with section 27 of the 

Act. 

(7)  If the child is found to be pregnant, then the registered 

medical practitioner shall counsel the child, and her parents 

or guardians, or support person, regarding the various lawful 

options available to the child as per the Medical Termination of 

Pregnancy Act, 1971 and the Juvenile Justice (Care and Protection of 

Children) Act, 2015 (2 of 2016). 

(8)  If the child is found to have been administered any drugs or 

other intoxicating substances, access to drug de- addiction 

programme shall be ensured. 

(9)  If the child is a divyang (person with disability), suitable 

measure and care shall be taken as per the provisions of The 

Rights of Persons with Disabilities Act, 2016 (49 of 2016). 

7.  Legal aid and assistance. – (1) The CWC shall make a 

recommendation to District Legal Services Authority (hereafter 

referred to as “DLSA”) for legal aid and assistance. 

(2) The legal aid and assistance shall be provided to the child in 

accordance with the provisions of the Legal Services 

Authorities Act, 1987 (39 of 1987). 

8.  Special relief. –  (1) For special relief, if any, to be provided for 

contingencies such as food, clothes, transport and other essential 

needs, CWC may recommend immediate payment of such amount 

as it may assess to be required at that stage, to any of the 

following:- 

(i) the DLSA under Section 357A; or; 

(ii)  the DCPU out of such funds placed at their disposal by state 

or; 

(iii)  funds maintained under section 105 of the Juvenile 

Justice (Care and Protection of Children) Act, 2015 (2 of 

2016); 

(2)  Such immediate payment shall be made within a week of 

receipt of recommendation from the CWC. 

9.  Compensation. – (1) The Special Court may, in appropriate 

cases, on its own or on an application filed by or on behalf of the 

child, pass an order for interim compensation to meet the needs 

of the child for relief or rehabilitation at any stage after 

registration of the First Information Report. Such interim 

compensation paid to the child shall be adjusted against the final 

compensation, if any. 
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(2)  The Special Court may, on its own or on an application filed by or on 

behalf of the victim, recommend the award of compensation where 

the accused is convicted, or where the case ends in acquittal or 

discharge, or the accused is not traced or identified, and in the 

opinion of the Special Court the child has suffered loss or injury as a 

result of that offence. 

(3)  Where the Special Court, under sub-section (8) of section 33 of the 

Act read with sub-sections (2) and (3) of section 357A of the Code of 

Criminal Procedure, 1973 (2 of 1974) makes a direction for the award 

of compensation to the victim, it shall take into account all relevant 

factors relating to the loss or injury caused to the victim, including 

the following:- 

(i) type of abuse, gravity of the offence and the severity of 

the mental or physical harm or injury suffered by the 

child; 

(ii) the expenditure incurred or likely to be incurred on 

child’s medical treatment for physical or mental health 

or on both; 

(iii) loss of educational opportunity as a consequence of the 

offence, including absence from school due to mental 

trauma, bodily injury, medical treatment, investigation 

and trial of the offence, or any other reason; 

(iv) loss of employment as a result of the offence, including 

absence from place of employment due to mental 

trauma, bodily injury, medical treatment, investigation 

and trial of the offence, or any other reason; 

(v) the relationship of the child to the offender, if any; 

(vi) whether the abuse was a single isolated incidence or 

whether the abuse took place over a period of time; 

(vii)whether the child became pregnant as a result of the 

offence; 

(viii)whether the child contracted a sexually transmitted 

disease (STD) as a result of the offence; 

(ix) whether the child contracted human immunodeficiency 

virus (HIV) as a result of the offence; 

(x) any disability suffered by the child as a result of the 

offence; 

(xi) financial condition of the child against whom the 

offence has been committed so as to determine such 

child’s need for rehabilitation; 

(xii)  any other factor that the Special Court may 

consider to be relevant. 
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(4)  The compensation awarded by the Special Court is to be paid 

by the State Government from the Victims Compensation 

Fund or other scheme or fund established by it for the 

purposes of compensating and rehabilitating victims under 

section 357A of the Code of Criminal Procedure, 1973 or 

any other law for the time being in force, or, where such 

fund or scheme does not exist, by the State Government. 

(5)  The State Government shall pay the compensation ordered by 

the Special Court within 30 days of receipt of such order. 

(6)  Nothing in these rules shall prevent a child or child’s parent 

or guardian or any other person in whom the child has trust 

and confidence from submitting an application for seeking 

relief under any other rules or scheme of the Central 

Government or State Government. 

10.  Procedure for imposition of fine and payment thereof. –  (1) 

The CWC shall coordinate with the DLSA to ensure that any 

amount of fine imposed by the Special Court under the Act which 

is to be paid to the victim, is in fact paid to the child. 

(2)  The CWC will also facilitate any procedure for opening a 

bank account, arranging for identity proofs, etc., with the 

assistance of DCPU and support person. 

11.  Reporting of pornographic material involving a child. – (1) 

Any person who has received any pornographic material 

involving a child or any information regarding such pornographic 

material being stored, possessed, distributed, circulated, 

transmitted, facilitated, propagated or displayed, or is likely to 

be distributed, facilitated or transmitted in any manner shall 

report the contents to the SJPU or local police, or as the case 

may be, cyber-crime portal (cybercrime.gov.in) and upon such 

receipt of the report, the SJPU or local police or the cyber-crime 

portal take necessary action as per the directions of the 

Government issued from time to time. 

(2)  In case the “person” as mentioned in sub-rule (1) is an 

“intermediary” as defined in clause (w) of sub-section (1) of section 2 

of the Information Technology Act, 2000, such person shall in 

addition to reporting, as provided under sub-rule (1), also hand over 

the necessary material including the source from which such material 

may have originated to the SJPU or local police, or as the case may 

be, cyber-crime portal (cybercrime.gov.in) and upon such receipt of 

the said material, the SJPU or local police or the cyber-crime 

portal take necessary action as per the directions of the 

Government issued from time to time. 

(3)  The report shall include the details of the device in which 

such pornographic content was noticed and the suspected 



50 

 

device from which such content was received including the 

platform on which the content was displayed. 

(4)  The Central Government and every State Government shall 

make all endeavors to create widespread awareness about the 

procedures of making such reports from time to time. 

12. Monitoring of implementation of the Act. – (1) The National 

Commission for the Protection of Child Rights (hereafter 

referred to as “NCPCR”) or the State Commission for the 

Protection of Child Rights (hereafter referred to as “SCPCR”), as 

the case may be, shall in addition to the functions assigned to 

them under the Commissions for Protection of Child Rights Act, 

2005 (4 of 2006), perform the following functions for 

implementation of the provisions of the Act– 

(a) monitor the designation of Special Courts by State 

Governments; 

(b)  monitor the appointment of the Special Public Prosecutors by 

the State Governments; 

(c)  monitor the formulation of the guidelines described in 

section 39 of the Act by the State Governments, for the use 

of non-governmental organisations, professionals and experts 

or persons having knowledge of psychology, social work, 

physical health, mental health and child development to be 

associated with the pre-trial and trial stage to assist the 

child, and to monitor the application of these guidelines; 

(d) monitor the designing and implementation of modules for 

training police personnel and other concerned persons, 

including officers of the Centre and State Governments, for 

the effective discharge of their functions under the Act; 

(e)  monitor and support the Central Government and State 

Governments for the dissemination of information relating to 

the provisions of the Act through media including the 

television, radio and print media at regular intervals, so as to 

make the general public, children as well as their parents and 

guardians aware of the provisions of the Act. 
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(f)  call for a report on any specific case of child sexual abuse 

falling within the jurisdiction of a CWC. 

(g)  collect information and data on its own or from the relevant 

agencies regarding reported cases of sexual abuse and their 

disposal under the processes provided under the Act,  

including information on the following:- 

(i)  number and details of offences reported under the Act; 

(ii)  whether the procedures prescribed under the Act and 

rules were followed, including those regarding time-

frames; 

(iii) details of arrangements for care and protection of 

victims of offences under this Act, including 

arrangements for emergency medical care and medical 

examination; and, 

(iv) details regarding assessment of the need for care and 

protection of a child by the concerned CWC in any 

specific case; 

(h) use the information so collected to assess the 

implementation of the provisions of the Act. The report 

on monitoring of the Act shall be included in a separate 

chapter in the annual report of the NCPCR or the 

SCPCR. 

(2)  The concerned authorities mandated to collect data, under 

the Act, shall share such data with the Central Government 

and every State Government, NCPCR and SCPCRs. 

13.  Repeal. –  The Protection of Children from Sexual Offences 

Rules, 2012 are hereby repealed, except as respects things done 

or omitted to be done before such repeal. 



52 

 

 

FORM-A 

Entitlement of children who have suffered sexual abuse to 
receive information and services 

1. To receive a copy of the FIR. 

2. To receive adequate security and protection by Police. 

3. To receive immediate and free medical examination by civil hospital/PHC etc. 

4. To receive counseling and consultation for mental and psychological well being. 

5. For recording of statement of child by woman police officer at child’s 
home or any other place convenient to child. 

6. To be moved to a Child Care Institution where offence was at home or 
in a shared household, to the custody of a person whom child reposes 

faith.  

7. For immediate aid and assistance on the recommendation of CWC. 

8. For being kept away from accused at all t imes, during tr ial and 

otherwise.  

9. To have an interpreter or translator, where needed. 

10.  To have special educator for the child or other specialized person 

where child is disabled. 

11.  For Free Legal Aid. 

12.  For Support Person to be appointed by Child Welfare Committee.  

13. To continue with education.  

14.  To privacy and confidentiality.  

15. For list of Important Contact No.’s including that of the District 

Magistrate and the Superintendent of Police. 

 

Date:                     Duty 
Officer 

I have received a copy of ‘Form-A’     (Name & Designation 
to 

(Signature of Victim/Parent/Guardian)                   be mentioned) 

      

 

(Note : The form may be converted in local and simple child friendly 
language) 
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FORM-B 
PRELIMINARY ASSESSMENT REPORT 

 PARAMETERS COMMENT 

1 Age of the victim  

2 Relationship of child to the offender  

3 Type of abuse and gravity of the offence  

4 Available details and severity of mental and physical 

harm/injury suffered by the child 

 

5 Whether the child is disabled (physical, mental or 

intellectual) 

 

6 Details regarding economic status of victim’s parents, total 

number of child’s family members, occupation of child’s 

parents and monthly family income. 

 

7 Whether the victim has undergone or is undergoing any 

medical treatment due to incident of the present case or 

needs medical treatment on account of offence. 

 

8 Whether there has been loss of educational opportunity as a 

consequence of the offence, including absence from school 

due to mental trauma, bodily injury, medical treatment, 

investigation and trial or other reason? 

 

9 Whether the abuse was a single isolated incident or 

whether the abuse took place over a period of time? 

 

10 Whether the parents of victim are undergoing any 

treatment or have any health issues? 

 

11 Aadhar No. of the child, if available.   

 

Date:                              Station House 

Officer 
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THE CRIMINAL LAW (AMENDMENT) ACT, 2018 

No. 22 of 2018 

(relevant extract) 

 

CHAPTER V 

AMENDMENT TO THE PROTECTION OF CHILDREN FROM 

SEXUAL OFFENCES ACT, 2012 

25. Amendment of section 42 of Act No.32 of 2012. – In section 42 of the 

Protection of Children from Sexual Offences Act, 2012, for the f igures 

and letters “376A, 376C, 376D”, the f igures and letters “376A, 376AB, 

376B, 376C, 376D, 376DA, 376DB” shal l  be substituted.  

26.  Repeal and savings. – (1) The Criminal Law (Amendment) Ordinance, 

2018 is hereby repealed. 

   (2) Notwithstanding such repeal, anything done or any action 

taken under the Indian Penal Code, the Indian Evidence Act, 1872, the 

Code of Criminal Procedure, 1973 and the Protection of Children from 

Sexual Offences Act, 2012, as amended by the said Ordinance, shal l  be 

deemed to have been done or taken under the corresponding provisions 

of those Acts, as amended by this Act. 

•  
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THE PROTECTION OF CHILDREN FROM SEXUAL 

OFFENCES (AMENDMENT) ACT, 2019 

(No. 25 of 2019)  

[5t h August,  2019] 
An Act further to amend the Protection of Children from 

Sexual Offences Act, 2012.  

BE it enacted by Parliament in the Seventieth Year of the 

Republic of India as follows:— 

1.  Short title and commencement. – (1) This Act may 

be called the Protection of Children from Sexual Offences 

(Amendment) Act, 2019.  

(2) It shall come into force on such date as the Central 

Government may, by notification in the Official Gazette, 

appoint.  

2.  Amendment of section 2. – In the Protection of Children 

from Sexual Offences Act, 2012 (hereinafter referred to as the 

principal Act), in section 2,— 

(a) in sub-section (1), after clause (d), the following 

clause shall be inserted, namely:— 

‘(da) “child pornography” means any visual depiction 

of sexually explicit conduct involving a child which 

include photograph, video, digital or computer 

generated image indistinguishable from an actual 

child, and image created, adapted, or modified, but 

appear to depict a child;’ 

(b) in sub-section (2), for the words, brackets and figures 

“the Juvenile Justice (Care and Protection of Children) 

Act, 2000”, the words, brackets and figures “the Juvenile 

Justice (Care and Protection of Children) Act, 2015” 

shall be substituted.  

3.  Amendment of section 4.– In the principal Act, 

section 4 shall be renumbered as section 4(1) thereof and—  
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(a) in sub-section (1) as so renumbered, for the words 

“seven years”, the words “ten years” shall be substituted;  

(b)  after sub-section (1), the following sub-sections 

shall be inserted, namely:— 

“(2) Whoever commits penetrative sexual assault on 

a child below sixteen years of age shall be punished with 

imprisonment for a term which shall not be less than 

twenty years, but which may extend to imprisonment for 

life, which shall mean imprisonment for the remainder of 

natural life of that person, and shall also be liable to 

fine.  

(3)  The fine imposed under sub-section (1) shall be 

just and reasonable and paid to the victim to meet the 

medical expenses and rehabilitation of such victim.” 

4.  Amendment of section 4. – In section 5 of the 

principal Act,— 

(I)  in clause (j),— 

(A)  in sub-clause (i), the word “or” occurring at the end 

shall be omitted;  

(B)  in sub-clause (iii), the word “or” occurring at the end 

shall be omitted;  

(C)  after sub-clause (iii), the following sub-clause 

shall be inserted, namely:— 

 “(iv)  causes death of the child; or”;  

(II)  in clause (s), for the words “communal or 

sectarian violence”, the words “communal or sectarian 

violence or during any natural calamity or in similar 

situations” shall be substituted.  

5.  Substitution of new section for section 6. – For 

section 6 of the principal Act, the following section shall be 

substituted, namely:—  

“6. Punishment for aggravated penetrative sexual 

assault. – (1) Whoever commits aggravated penetrative 

sexual assault shall be punished with rigorous 
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imprisonment for a term which shall not be less than 

twenty years, but which may extend to imprisonment for 

life, which shall mean imprisonment for the remainder of 

natural life of that person, and shall also be liable to 

fine, or with death.  

(2)  The fine imposed under sub-section (1) shall be 

just and reasonable and paid to the victim to meet the 

medical expenses and rehabilitation of such victim.”. 

6. Amendment of section 9. – In section 9 of the 

principal Act,— 

(i)  in clause (s), for the words “communal or sectarian 

violance”, the words “communal or sectarian violence or 

during any natural calamity or in any similar situations” 

shall be substituted;  

(ii)  after clause (u), the following clause shall be 

inserted, namely:— 

“(v)  whoever persuades, induces, entices or coerces 

a child to get administered or administers or direct 

anyone to administer, help in getting administered 

any drug or hormone or any chemical substance, to a 

child with the intent that such child attains early 

sexual maturity;”.  

7. Substitution of new section for section 14. – For 

section 14 of the principal Act, the following section shall be 

substituted, namely:— 

“14.  Punishment for using child for pornographic 

purposes. –  (1) Whoever uses a child or children for 

pornographic purposes shall be punished with 

imprisonment for a term which shall not be less than five 

years and shall also be liable to fine, and in the event of 

second or subsequent conviction with imprisonment for a 

term which shall not be less than seven years and also be 

liable to fine. 

(2)  Whoever using a child or children for 

pornographic purposes under sub-section (1), commits an 
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offence referred to in section 3 or section 5 or section 7 

or section 9 by directly participating in such 

pornographic acts, shall be punished for the said 

offences also under section 4, section 6, section 8 and 

section 10, respectively, in addition to the punishment 

provided in sub-section (1).” 

8.  Substitution of new section for section 15. – For 

section 15 of the principal Act, the following section shall be 

substituted, namely:—  

“15.  Punishment for storage of pornographic material 

involving child. – (1) Any person, who stores or possesses 

pornographic material in any form involving a child, but fails to 

delete or destroy or report the same to the designated authority, 

as may be prescribed, with an intention to share or transmit child 

pornography, shall be liable to fine not less than five thousand 

rupees, and in the event of second or subsequent offence, with 

fine which shall not be less than ten thousand rupees.  

(2)  Any person, who stores or possesses 

pornographic material in any form involving a child for 

transmitting or propagating or displaying or distributing 

in any manner at any time except for the purpose of 

reporting, as may be prescribed, or for use as evidence in 

court, shall be punished with imprisonment of either 

description which may extend to three years, or with 

fine, or with both.  

(3)  Any person, who stores or possesses pornographic 

material in any form involving a child for commercial purpose 

shall be punished on the first conviction with imprisonment of 

either description which shall not be less than three years which 

may extend to five years, or with fine, or with both, and in the 

event of second or subsequent conviction, with imprisonment of 
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either description which shall not be less than five years which 

may extend to seven years and shall also be liable to fine.” 

9.  Amendment of section 34. – In section 34 of the 

principal Act, for the words, brackets and figures “the 

Juvenile Justice (Care and Protection of Children) Act, 

2000”, the words, brackets and figures “the Juvenile Justice 

(Care and Protection of Children) Act, 2015” shall be 

substituted.  

10.  Amendment of section 42. – In section 42 of the 

principal Act, for the figures, letter and words “376E or 

section 509 of the Indian Penal Code”, the figures, letters 

and words “376E, section 509 of the Indian Penal Code or 

section 67B of the Information Technology Act, 2000” shall 

be substituted.  

11.  Amendment of section 45. – In section 45 of the principal 

Act, in sub-section (2), clause (a) shall be re-lettered as clause (ab) 

thereof and before clause (ab) as so re-lettered, the following clauses 

shall be inserted, namely:— 

“(a)   the manner of deleting or destroying or reporting 

about pornographic material in any form involving a 

child to the designated authority under sub-section 

(1) of section 15;  

 (aa)  the manner of reporting about pornographic material 

in any form involving a child under sub-section (2) of 

section 15;” 

•  

 

 


